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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JOHN W. GILSON, JR.,
  :              File Nos. 5042119, 5042120


  :


Claimant,
  :                    A R B I T R A T I O N


  :

vs.

  :                         D E C I S I O N


  :  
CITY OF SIOUX CITY, IOWA,
  :


  :

Employer,
  :


  :
SAFETY NATIONAL,
  :



  :             Head Note Nos.:  2208, 1803

Insurance Carrier,
  :


Defendants.
  :  

______________________________________________________________________

STATEMENT OF THE CASE

John W. Gilson, Jr., the claimant, seeks workers’ compensation benefits from defendants, City of Sioux City, Iowa, his employer, and its insurer, Safety National as a result of alleged injuries on August 31, 2011 and October 19, 2011.  Sioux City’s insurance status was clarified at hearing.  The caption of this matter shall change accordingly.  Presiding in this matter is Larry P. Walshire, deputy Iowa Workers’ Compensation Commissioner.  An oral evidentiary hearing commenced on December 2, 2013, but the matter was not fully submitted until the receipt of the parties’ briefs and argument on December 9, 2013.  Oral testimonies and written exhibits received into evidence at hearing are set forth in the hearing transcript.  

Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4”

The parties agreed to the following matters in a written hearing report submitted at hearing:

1. An employee-employer relationship existed between claimant and City of Sioux City, Iowa at the time of the alleged injuries.

2. If the injury is found to have caused permanent disability due to hearing loss, the type of disability is a scheduled disability.


3. If I award permanent partial disability benefits for tinnitus, they shall begin on October 20, 2011.

4. At the time of the alleged injury, claimant was married and entitled to three exemptions for income tax purposes.   

5. Whether claimant is entitled to bilateral hearing aids from defendants.

6. Prior to hearing, defendants paid no weekly benefits to claimant on these claims.    

Given my ruling in this decision that these injuries are not compensated separately under Chapters 85 and 85B of the Iowa Code, but are combined and compensated industrially only under Chapter 85, the stipulations concerning separate types of compensation for each claim cannot be honored.
ISSUES

At hearing, the parties submitted the following issues for determination:

I. Whether claimant received an occupational hearing loss and/or tinnitus arising out of and in the course of employment;  

II. The extent of claimant's entitlement to permanent disability benefits and the rate of weekly compensation;  

III. The extent of claimant's entitlement to hearing aids from defendants;

IV. The extent of claimant’s entitlement to reimbursement for an independent medical evaluation (IME) of his disability under Iowa Code section 85.39; and,

V. The extent of claimant’s entitlement to penalty benefits for an unreasonable delay or denial of weekly benefits pursuant to Iowa Code section 86.13.

During the hearing, defendants moved to modify the hearing report which had waived any affirmative defenses as they wish to raise the affirmative defenses of lack of notice pursuant to Iowa Code section 85.23 and untimeliness of these claims pursuant to Iowa Code section 85.26.  This was resisted by claimant as unfair surprise.  I withheld ruling on the motion until this decision.  Defendants assert surprise at hearing when claimant testified he had tinnitus 5-10 years prior to his retirement.  Such testimony apparently was inconsistent with his answers to interrogatories submitted to defendants during discovery.  (Ex. 10-3)  John also denied ringing in his ears prior to 2011 during routine hearing tests beginning in 1997.  I find that John’s hearing testimony was sufficiently inconsistent with discovery materials, and defendants are allowed to raise these defenses to these claims.

FINDINGS OF FACT
In these findings, I will refer to the claimant by his first name, John, and to the defendant employer as the City.

In his post-hearing brief, John’s counsel asserted that due to time constraints during the taking of oral testimony at hearing, he was not able to address some issues in this case.  This is not accurate.  At the hearing on December 2, 2013, John’s counsel greatly exceeded his time allotment set forth in the hearing assignment order causing the hearing to extend beyond the normal business hours of the Sioux City Workforce Development office.  I informed counsel that if he wished to complete his case that day, he would have to shorten his examination.  Otherwise, additional hearing time would be provided later that week, as I had several holes in my schedule due to late settlements.  Counsel then decided on his own to cut short his examination.  This agency wishes to keep scheduled hearings within the usual office hours at remote locations because local office staff must stay until we leave.  Additional time within normal business hours can be granted to a party upon application to the presiding deputy or our hearing administrator. 

The City asserts as a defense in this matter John’s admitted lack of routine use of hearing protection which was available to him upon request.  This is sort of a contributory negligence defense.  Contributory negligence is not a valid defense in worker’s compensation cases.  However, when such protection is required, but not worn, compensation for occupational hearing loss is barred under Iowa Code section 85B.7.  In this case, the director of the City’s field service department where John was employed testified that use of such protection, although available, was not mandatory.  Therefore, I find that John was not required to use hearing protection devices during his employment for the City.  Consequently, the only impact of defendants’ evidence of John’s lack of use of hearing protection was to strengthen his claim that his hearing loss arose out of and in the course of employment with the City.

Furthermore, as will be explained in the Conclusions of Law section, I will not make any findings applicable to an award of permanent disability benefits for an occupational hearing loss pursuant to chapter 85B of the Code of Iowa.  The sole issue in this case with reference to any award of permanent disability benefits is the extent of claimant’s permanent impairment and permanent restrictions from a combined injury of hearing loss and tinnitus and the impact, if any, of such upon claimant’s loss of earning capacity or industrial loss pursuant to Iowa Code section 85.34(2)(u).  This is due to my finding that the hearing loss and tinnitus is a cause of permanent impairment to the body as a whole, and that these conditions developed simultaneously and gradually over the years from John’s work for the City, and not at separate times as asserted by John’s attorney in separating the petitions for hearing loss and tinnitus.  

However, I do find that claimant suffered at least an occupational hearing loss in both ears for the purposes of determining the issue of claimant’s entitlement to hearing aids pursuant to Iowa Code section 85B.12.  The basis for this finding is the same as set forth below for the finding of a combined hearing loss and tinnitus injury from John’s work for the City.

John worked for the City from September 1976 until his voluntary retirement on December 31, 2011.  The vast majority of his employment at the City involved equipment operation.  He operated all forms of equipment, including graders, street cleaning, and driving a dump truck.  In the winter, he drove a snow plow truck.  The City’s own testing of noise levels indicated that John was at times exposed to excessive noise levels.  (Exhibit G)

John submitted his retirement form to the City on October 12, 2011 seeking retirement when he reached “the rule of 88.”  This is rule under the Iowa Public Employee Retirement Fund, which allows a person to retire and receive full benefits when their age in years and years of service total 88.  John actually qualified under this rule on October 21, 2011, but he was able to extent his formal employment to the end of the year by using his accumulated leave.  John last worked on October 19, 2011. John has not been employed and has not applied for any employment since leaving the City.  (Ex. 10)

Due to John’s noise exposure at work, his hearing was regularly tested by the City over the years.  His hearing declined, but, according to Rodney Cassens, M.D. in a report dated October 5, 2011, John did not attain a standard threshold hearing shift in his right ear until August 31, 2011.  Dr. Cassens stated that a sensory neuro component of his loss cannot be ruled out, which may be related to noise exposure at work.  The City appears to rely on the binaural hearing loss calculations set forth in Exhibit F, (also Ex. 4-61) which calculated John’s occupational binaural hearing loss in September 2013 to be 6.12 percent after age adjustment pursuant to Iowa Code section 85B.9A.  However, the City denies the causation connection of any hearing loss to the work for the City pointing to past exposure while operating farm equipment and deer hunting.  However, no physician or audiologist opines that the hearing loss is not attributable, in whole or in part, to John’s noise exposure at work.  Apparently the calculations in Exhibit F were made by the City’s risk manager, Don Trometer.  

John’s IME doctor, Richard S. Tyler, Ph.D, a professor and director of audiology at the University of Iowa, in his report in October 2013 agrees that Exhibit F is the binaural hearing loss calculated under Iowa Code 85B.9A.  (Ex. 4-50)  Dr. Tyler, however, opines that the formula under that Code section should not be used to calculate actual impairment from hearing loss because it excludes losses at higher frequencies, which are more of a problem in commutation abilities, especially in noisy environments and identifying the source or location of a particular noise such as the direction of an oncoming car or a warning alarm.  Dr. Tyler calculates that John’s hearing impairment is 14 percent after including losses at higher frequencies.  (Ex. 4-51)

Causation of Impairment:

Again, on the causation issue, the only employer-retained physician in his case, Dr. Cassens, opines that the hearing loss found from the August 31, 2011 audiology exam could be related to his noise exposure at the City.  Dr. Cassens also diagnosed tinnitus at that time.  In prior hearing tests, John repeatedly denied any ringing in his ears.  John explained at hearing that his tinnitus is not a ringing sound, but a buzzing sound, which he did not attribute to tinnitus until he was told this by Dr. Cassens.  

Although he is not a medical doctor, this agency has allowed Dr. Tyler for many, many years to opine as to the causation of occupational hearing loss and tinnitus, as pointed out by John’s attorney in his post-hearing brief.  In many cases, the agency has based awards on his hearing loss and tinnitus decisions.  

Dr. Tyler opines from his review of John’s work history, excessive noise exposures at the City, exposure to chemical fumes at work while running machinery indoors, the lack of an effective hearing protection program at the City, hearing evaluations, overtime work, family history, health history, prior recreational and employment noise history, John’s sensorineural hearing loss and tinnitus is probably the result of his work at the City.  (Ex. 4-56)  

Given the clear views of Dr. Tyler and the view of the medical doctor that such was possible, I find that John’s sensorineural hearing loss and tinnitus arose out of and in the course of his employment with the City.  I find that hearing loss and tinnitus occurred simultaneously over the same period of time.  The proper date of injury for these gradual or cumulative trauma conditions shall be the date claimant last physically worked for the City, October 19, 2011.  This is the time the injury manifested itself in that this was the time John was placed back into the labor market where the impact of the injuries would manifest.

Dr. Tyler was the only doctor to provide an impairment rating for the tinnitus.  Dr. Tyler opines that John suffered an 18 percent permanent partial impairment to the body as a whole from his tinnitus alone.  The exact percentage of hearing loss and tinnitus impairment is not important, as the compensation is industrial.  I simply find that John’s hearing loss and tinnitus results in a significant industrial impairment.  More important to an industrial analysis are the following permanent work restrictions recommended by Dr. Tyler for the hearing loss and tinnitus conditions:

He should not work around loud noise.
He should not work in a situation where the noise levels are unpredictable.
He should not work in dangerous situations were accurate concentration is required.
He should not work in situations that are stressful.
He should not work in situations where auditory localization skills are required.

(Ex. 4-58)
The impairment and activity restrictions of Dr. Tyler are uncontroverted.  I find that the work injury of October 19, 2011 is a cause of these permanent restrictions.

Industrial Disability:

John is 57 years of age.  He has a high school education, but he had very poor grades.  (Ex. 5)  He would not be a good candidate for extensive retraining given his academic history.  His most significant past employment has been as an equipment operator for the city.  A vocational consultant, Rick Ostrander, retained by John’s attorney, opines that given Dr. Tyler’s restrictions, John has lost access to the labor market of 56 percent and a loss of earning capacity of 70 percent, given the low wage jobs he now is limited to performing.  John’s age is also a problem in competing with younger and healthier workers.  The City did not offer any vocational evidence.

John testified that his hearing loss and tinnitus was a reason for taking early retirement at the City, although his retirement papers do not verify that claim.  He states that he now has problems dealing with the public and avoids public places because he cannot sit in one place due to the buzzing in his head.  He states that he cannot concentrate due to the buzzing.  He cannot be in quiet locations and must have some noise to detract from the buzzing, but he also cannot be in noisy locations because he cannot hear.  He has not applied for jobs because he knows of no job he could perform within Dr. Tyler’s restrictions.

I find that he likely would have some problems continuing to operate heavy equipment with hearing loss, loss of concentration and ability to locate sounds, just from a safety point of view.  However, he did not report any problems to City management or seek help or accommodation before he left the City, so I must assume that his complaints are somewhat over-stated.  John testified that even after a retirement from the City he had thought that he would continue in similar jobs to supplement income, something that he now cannot do due to his hearing loss and tinnitus.

On the other hand, he does have a significant hearing loss and tinnitus problem that would adversely impact available employment opportunities, as stated by Ostrander, and his views are not controverted.

I find that the work injuries of October 19, 2011 are a cause of a 40 percent loss of earning capacity.  

On the issue of notice and the timeliness of the petitions, I find that clamant did not become aware that his hearing loss and tinnitus would have a permanent adverse impact on his employment until after the filing of his petitions on September 18, 2012.  He did not receive any permanent restrictions until they were recommended by Dr. Tyler in the IME of October 2013.  The permanent disability allegations in the petitions merely stated that they must await IME review.  

The parties dispute John’s average weekly earnings at the time of his injury.  Clamant submitted calculations for both injury dates.  (Ex. 7-9, 19)  I don’t find defendants’ calculations in this record.  Therefore, I accept those submitted by claimant.  As I found that injury date to be October 19, 2011, the calculations for that injury date will be used, which result in a gross average weekly wage of $866.97.

CONCLUSIONS OF LAW

I. The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W. 2d 368 (Iowa 1985).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404.408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192.  

In the case sub judice, I found that claimant carried the burden of proof and demonstrated by the greater weight of the evidence that on October 19, 2011, he suffered a gradual or cumulative injury consisting of hearing loss and tinnitus, both of which arose out of and in the course of his employment with the City of Sioux City, Iowa.  

II. The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."   Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity.  However, consideration must also be given to the injured workers’ medical condition before the injury, immediately after the injury and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the injured worker prior to the injury, after the injury, and potential for rehabilitation; the injured worker’s qualifications intellectually, emotionally and physically; the worker’s earnings before and after the injury; the willingness of the employer to re-employ the injured worker after the injury; the worker’s age, education, and motivation; and, finally the inability because of the injury to engage in employment for which the worker is best fitted;  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616, (Iowa 1995); McSpadden v. Big John Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

I found in this case that claimant’s work-related hearing loss and tinnitus are permanent conditions, both of which arose gradually over the same time period while working for the same employer.  I found that these conditions result in a combined significant permanent impairment to the body as a whole.  Occupational hearing loss is compensated under the schedule contained in Chapter 85B.  Tinnitus is an industrial, unscheduled loss.  However, the Iowa Court long ago determined that compensation from permanent impairment for combined hearing loss and tinnitus is compensated solely industrially.  Ehteshamfar v. UTA Engineered Systems, 555 N.W.2d 450, 453 (Iowa 1996).

In 2004, Iowa Code section 85.34(2)(u) was amended to read as follows:

In all cases of permanent partial disability other than those hereinabove described or referred to in paragraphs “a” through “t” hereof, the compensation shall be paid during the number of weeks in relation to five hundred weeks as the number of weeks in relation to five hundred weeks as the reduction in the employee’s earning capacity caused by the disability bears in relation to the earning capacity that the employee possessed when the injury occurred.

This change adopts the so-called “fresh start rule.”   The fresh start rule is based upon the premise that a worker’s earnings in the competitive labor market at the time of a work injury are reflective of that worker’s earning capacity.  If that worker had any physical or mental impairment or any other socio-economic impediment limiting his or her employment prior to a work injury, the impact of that impairment or impediment upon that worker’s earning capacity, absent evidence to the contrary, has already occurred and is reflected in his earnings at the time of injury.  

Industrial loss now is no longer a measure of claimant’s disability from all causes after which we then apportion out non-work causes and leave in work-related causes under the full responsibility rule.   The percentage of industrial loss now is the loss of earnings capacity from what existed immediately prior to the work injury.  This means that an already severely disabled person before a work injury can have a high industrial loss because the loss is calculated in all cases from whatever his earning capacity was just before the injury and what it was after the injury, not the loss as compared to a healthy non-disabled person.  In other words, all persons start with a 100 percent earning capacity, regardless of any prior health conditions.  

The rationale for this approach is that in Iowa as well as other states, the employer’s liability for workers’ compensation benefits is dependent upon that person’s weekly rate of compensation which is a portion of the person’s weekly earnings at the time of injury.  Consequently, the impact, if any, of any prior mental or physical disability upon earning capacity is automatically factored into any award of compensation for a work injury, and there is no need to further apportion out that impact from any workers’ compensation award.  If the injured worker’s wages are high, despite his prior condition, then the condition apparently has not negatively impacted his earning capacity.  If they are low, it is likely they are low because of his prior condition and consequently, the employer’s liability is low because of the resulting low rate of compensation.  

Apportionment of a permanent partial industrial disability claim is improper under current law due to Iowa’s adoption of the fresh start rule and modified full responsibility rule in successive disability cases.  Steffen v. Hawkeye Truck & Trailer, File No. 5022821 (App. September 9, 2009).  

Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury.  Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997).  Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  Id.

In the case sub judice, I found that claimant suffered a 40 percent loss of his earning capacity as a result of the work injury.  Such a finding entitles claimant to 200 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 40 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 

The parties dispute claimant’s gross weekly wages during the 13-week period before the injury.  Section 85.36 states the basis of compensation is the weekly earnings of the employee at the time of the injury.  The section defines weekly earnings as the gross salary, wages, or earnings to which an employee would have been entitled had the employee worked the customary hours for the full pay period in which injured as the employer regularly required for the work or employment.  The various subsections of section 85.36 set forth methods of computing weekly earnings depending upon the type of earnings and employment.

If the employee is paid on a daily or hourly basis or by output, weekly earnings are computed by dividing by 13 at the earnings over the 13-week period immediately preceding the injury.  In calculating gross weekly earrings over the previous 13 weeks, weeks should be excluded from the calculation which are not representative of hours typically or customarily worked during a typical or customary full week of work, not whether a particular absence from work was anticipated.  Jacobson Trans. Co. v Harris, No. 08-0065, 2/12/10.  Griffin Pipe Products Co. v. Guarino, 663 N.W.2d 862 (Iowa 2003).

I found that claimant’s average weekly earnings during the 13-week period before the work injury was $866.97.  Given the parties’ stipulations in the hearing report that claimant is entitled to marital status and three exemptions, his weekly rate of compensation is $577.66 pursuant to the Workers’ Compensation Commissioner’s published rate booklet for this date of injury.  The commencement date was stipulated to be October 20, 2011.

III. Iowa Code section 85B.12 provides that claimant is entitled to hearing aids if he has suffered an occupational binaural hearing loss.  I found he did suffer such a hearing loss.  Therefore, hearing aids for both ears shall be awarded. 

IV. Claimant is entitled to an independent medical evaluation of his disability only after an employer-retained physician provides such a disability evaluation.  There was no prior disability evaluation by a doctor retained by defendants.  Therefore, the fees of Dr. Tyler cannot be reimbursed under Iowa Code section 85.39.  However, such fees can be recovered as a cost under our rule 876 IAC 4.33(6) if claimant chooses Dr. Tyler’s report as one of the two that are reimbursable.  Hong v. Tyson Foods, Inc., File No. 5032274 (App. February 15, 2013).  Reimbursements for such reports under our rule are no longer limited to $150.00 per report.  Caven v. John Deere Dubuque Works, File Nos. 5023051 & 5023052 (App. July 21, 2009)

V. Claimant seeks additional weekly benefits under Iowa Code section 86.13(4), That provision states that if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the industrial commissioner shall award extra weekly benefits in an amount not to exceed 50 percent of the amount of benefits that were unreasonably delayed or denied if the employee demonstrates a denial or delay in payment or termination of benefits and the employer has failed to prove a reasonable or probable cause or excuse for the denial, delay or termination of benefits.  (Iowa Code section 85.13(4)(b)  A reasonable or probable cause or excuse must satisfy the following requirements:

(1) The excuse was preceded by a reasonable investigation and evaluation by the employer or insurance carrier into whether benefits were owed to the employee;

(2) The results of the reasonable investigation and evaluation were the actual basis upon which the employer or insurance carrier contemporaneously relied to deny, delay payment of, or terminate benefits;

(3) The employer or insurance carrier contemporaneously conveyed the basis of the denial, delay in payment, or termination of benefits to the employee at the time of the denial, delay or termination of benefits.
(Iowa Code section 86.13(4)(c))

The employer has the burden to show a reasonable and probable cause or excuse.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.” Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996); Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996)

Defendants did not pay any weekly benefits prior to hearing.  There was no timely notice as to the reason(s) for not paying on the claim.  Their denial of benefits appears to be based on the fact that claimant had noise exposure outside of work such as on a farm operation or hunting.  No doctor opined this.  The decision was made by whoever denied the claim.  No evidence was offered of any investigation of the claim, even after receiving Dr. Tyler’s report.  They denied the claim only because a doctor said it was only possibly work related.  They should have inquired further from a medical provider with specialized experience in hearing loss and tinnitus.

If they were not going to hire such a specialist, they should have at least paid the compensation for the 6.12 percent loss under Iowa Code section 85B or 10.71 weeks ($6,181.06 at claimant’s weekly rate), prior to hearing.

Given the failure to provide timely notice, failure to perform a reasonable investigation and failure to pay the minimum amount, a penalty in the amount of $3,000.00 is appropriate.

VI. Notice and time limitation provisions of Iowa Code section 85.23 and Iowa Code section 85.26 in arbitration claims, the discovery rule is applicable.  In gradual or cumulative injury claims, the notice and time limitations period does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc, 633 N.W.2d 284 (Iowa 2001)  I found that claimant did not acquire such knowledge until after he filed and served the petitions in this case.  In the section of the petition where permanency allegations are made, the claimant simply stated he must await evaluation by an independent medical examiner.  This was not done until the evaluation by Dr. Tyler after the filing of the petitions, and Dr. Tyler was the first and only doctor to provide permanent restrictions on work activity.  Therefore, the affirmative defenses must fail.

ORDER

Defendants shall pay to claimant two-hundred (200) weeks of permanent partial disability benefits at a rate of five-hundred seventy-seven and 13/100 dollars ($577.13) per week from October 20, 2011.

Defendants shall provide hearing aids for both ears as set forth in Iowa Code section 85B.12.

Defendants shall pay accrued weekly benefits in a lump sum.  

Defendants shall pay a penalty to claimant in a lump sum, the sum of three thousand and 00/100 dollars ($3,000.00).
Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.

Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter. 

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

Signed and filed this ____8th_______ day of January, 2014.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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16 IF  = 17 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


