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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

WENDY MIRANDA,
  :



  :                       File No. 5008521


Claimant,
  :



  :                          A P P E A L

vs.

  :



  :                         D E C I S I O N

IBP/TYSON FOODS, INC.,
  :



  :                       Head Note No.:  1803 


Employer,
  :


Self-Insured,
  :                        


Defendant.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is an appeal by claimant from an arbitration decision filed September 3, 2004.  Claimant raised two issues on appeal.

1.  Whether the injury sustained by claimant is an injury to the hand or an injury to the upper extremity, and
2.  The degree of permanent impairment sustained by claimant.

The issues quoted above from claimant’s appeal brief illustrate the misuse of terminology and resulting confusion often seen in a workers’ compensation setting.  Legal terminology is used in the workers’ compensation statutes to determine benefit entitlement.  Medical terminology is used in the AMA Guides and other medical literature.  Each term has a distinct meaning and the terms are not necessarily interchangeable.

In stating the first issue, claimant uses the medical term “upper extremity” as the alternative to the statutory legal term “hand.”  “Upper extremity” is a nonspecific medical term that includes the entire hand, arm, and the shoulder girdle.  The statute provides compensation for disability of members listed in the statute such as the “hand” or the “arm” but the “upper extremity” is not a scheduled member.  The first issue is also couched in terms of “injury,” rather than “disability.”  Disability is compensated but the mere fact of an injury is not.  I suspect that claimant intended that the first issue be stated as, “Whether the claimant’s disability is to the hand or to the arm.”  The second issue is couched in terms of “impairment.”  “Impairment” is a medical term that carries considerable weight when determining the degree of scheduled disability but the term is not interchangeable with “disability.”  I suspect that claimant was referring to “disability” rather than “impairment” in the second issue.  The terminology differences are troublesome and incorrect use of the terms continues to be troublesome despite the court having recognized the distinctions.  Prewitt v. Firestone Tire & Rubber Co., 564 N.W.2d 852 (Iowa App. 1997).
FINDINGS OF FACT

Wendy Miranda, age 25, worked for IBP, inc., for eight months in 1998 and began again in January 2001.  Miranda’s job included repetitive production work.  She presented to Mercy Hospital in Iowa City, Iowa, on July 31, 2001, with complaints of pain in the right forearm, wrist, and hand that commenced approximately June 15, 2001.  (Exhibit A, page 1)  The initial assessment was myofascial pain with early carpal tunnel.

Over the next year, Miranda saw a number of practitioners and received a number of different diagnoses.  However, an MRI scan ordered by Brent A. Overton, M.D., disclosed changes in the lunate bone (a/k/a the semi-lunar bone), which has since then generally been diagnosed as Kienbock disease or disorder.  

In April 2002 Miranda began treating with orthopedist William F. Blair, M.D., who likewise diagnosed Kienbock disorder.  (Ex. D, p. 2)  Dr. Blair’s treatment included splinting, medications, and appropriate work restrictions.  By June 25 Miranda reported that she was pain free.  (Ex. D, p. 4)  However, Miranda testified that she currently experiences pain up to her head when she works at over-the-shoulder levels, and has reduced grip strength in the right hand.

On September 24, 2002, Dr. Blair declared Miranda at maximum medical improvement, again with “no symptoms in her right wrist or right thumb.”  (Ex. D, p. 5)  However, Miranda developed reoccurrence of pain in December 2002 and returned to Dr. Blair on January 7, 2003, at which time permanent activity restrictions were imposed and a splint was prescribed.  (Ex. D, p. 6)  Mild swelling was noted on February 11, 2003.  (Ex. D, p. 7).

On April 15, 2003, Miranda again reported herself symptom free and was again declared at maximum medical improvement.  (Ex. D, p. 8)  Dr. Blair’s records do not indicate that he has seen the patient since that date.  

On May 20, 2002, Dr. Blair reported that the etiology of Kienbock disorder is not known with certainty, but thought that Miranda’s jobs at IBP substantially aggravated her symptoms.  (Ex. F, p. 2)  He does not appear to have changed this impairment rating issued on December 12, 2002:

To estimate her permanent partial impairment rating, I have utilized the AMA’s Guides to the Evaluation of Permanent Impairment, 5th Edition.  More specifically, I have used Figures 16-28 and 16-31.  Using this methodology, I estimate that she has a 7% impairment of the right upper extremity attributable to loss of active ROM in her right wrist.  Because the collapse of the lunate bone (associated with Kienbock disorder) disturbs wrist mechanics, she also has a measurable, though mild loss of grip strength in the right hand.  It is my opinion that this is ratable in addition to the estimates of loss of motion.  On this basis, I have added an additional 3% impairment to the right upper extremity attributable to loss of strength.  These values total a 10% permanent partial impairment in the right upper extremity.  
Dr. Blair also noted that 10 percent impairment of the upper extremity is equivalent to 11 percent impairment of the hand.

(Ex. G)

Neurologist R.F. Neiman, M.D., evaluated Miranda at her attorney’s request on April 21, 2004.  According to Dr. Neiman, Miranda has “problems related to Kienbock with apparently some sort of cystic degeneration on the lunate which can be associated with a fracture related to repetitive trauma.”  (Ex. K, p. 1)  Dr. Neiman noted that rating impairment was “somewhat difficult since the American Medical Association guidelines do not cover this particular entity,” but concluded that Miranda had 17 percent impairment of the upper extremity due to loss of range of motion and strength.  (Ex. K, p. 2)

I find that Dr. Blair’s assessment is correct.  His familiarity with the claimant and her condition adds to the weight of his assessment.  Further, he is an orthopaedic surgeon and the malady in the case falls more directly within that specialty than within the specialty of neurology.

CONCLUSIONS OF LAW

The dispute is whether Miranda’s permanent disability should be compensated as a scheduled member loss to the hand under Iowa Code section 85.34(2)(l) or to the arm under section 85.34(2)(m); as a percentage of 190 or 250, respectively.  The statute is silent as to whether the wrist is to be compensated as a hand or an arm.  “Wrist” is not a statutory term and it is sometimes used to describe the entire area around the wrist, including the distal end of the forearm.  The arm extends to the distal end of the forearm or the radius.  The ordinary meaning of the term “hand” and the medical term both consider the hand to a member with digits, but the legal meaning can differ.  A person who loses a digit is considered to have no loss of the hand.  Stumpff v. Second Injury Fund of Iowa, 543 N.W.2d 904 (Iowa 1996). 

The deputy cited as authority, a precedent of this agency, Elam v. Miland Mfg., II Iowa Industrial Comm’r Report 141 (App. 1981).  In Elam, the Industrial Commissioner at that time held that the components of the wrist are included in the definition of hand for purposes of paying compensation under the schedule of benefits contained in Iowa Code section 85.34(2).  

One medical treatise defines the wrist as the bones of the carpus and considers them to be part of the hand.  It states, “The skeleton of the hand is divided into three segments—The Carpus or wrist-bones; the Metacarpus or bones of the palm; and the Phalanges or bones of the digits.”  Gray’s Anatomy, Running Press Edition, p.158.  The treatise also discusses the wrist stating, “The wrist is a condyloid articulation.  The parts entering into its formation are the lower end of the radius and under surface of the interarticular fibro-cartilage, which form together the receiving cavity, and the scaphoid, semilunar, and cuneiform bones, which form the condyle.”  Gray’s, p.262.  Those three named bones of the carpus articulate directly with the distal end of the radius (arm).  The other five bones of the carpus contribute to wrist function but do not articulate directly with the arm.  Gray’s pp. 158-165. 

Rule 876 IAC 2.4 makes the impairment rating under the AMA Guides prima facie evidence of the degree of scheduled disability.  The Guides are entitled to considerable weight due to the manner in which they are created and their wide use and acceptance.  Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998); Kirkeby v. Crane Co., File No. 1244390 (App. April 25, 2002); Lara v. Eagle Food Centers, Inc., File No. 1225275 (App. April 30, 2002).  The Guides is not absolutely controlling, however.  The Guides provides impairment ratings for the digits, the hand, and the upper extremity.  The Guides does not expressly provide a means for rating impairment of the arm or the wrist but in precedent and practice, an impairment rating for the upper extremity is considered to be equivalent to a rating for the arm.

In the Guides, the hand is composed of the digits.  Fifth Edition, Figures 16-1a, 16-1b, 16-3, and Table 16-4.  “Amputation of all digits (fingers and thumb) through the metacarpophalangeal joints removes the most essential parts of the hand is and considered 100% impairment of the hand. . . .”  (Guides p. 442)  In the Guides, the metacarpus (palm) and carpus (wrist) bones are shown as parts of the upper extremity; not as parts of the hand.  (Guides section 16.2 p. 441)  Under the Guides, a loss of function to a wrist is rated as impairment of the upper extremity, not of the hand.  (Guides sections 16.4g & 16.4i, pp. 466-474)  This was recognized by Willaim Blair, M.D., when he initially rated the impairment as 10 percent of the upper extremity but then converted the rating to 11 percent impairment of the hand using an equivalent values table.  (Ex. G-1.)

The wrist is the joint between the arm and the hand just as a shoulder is the joint between the arm and the trunk or the hip is the joint between the leg and the trunk.  It is now well established that a loss of function in a joint is compensated as a part of the proximal side of the joint, not as a loss of the member on the distal side of that joint.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995);  Lauhoff Grain v. McIntosh, 395 N.W. 2d 834 (Iowa 1986);   Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980);  Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 (1943);   Nazarenus v. Oscar Mayer & Co., II Iowa Industrial Comm'r Report 281 (App. February 24, 1982);  Godwin v. Hicklin G. M. Power, II Iowa Industrial Comm'r Rep 170 (App. August 7, 1981).  The metacarpophalangeal joint is the articulation between the digit and the metacarpal (palm) bones of the hand.  It is where the web of skin between the fingers is found and damage in the metacarpophalangeal joint takes the disability into the hand rather than leaving it confined to the digit.  Anson v. IBP, Inc., File Nos. 5003174, 5003175 (App. March 25, 2005).

In cases of ambiguity or unclearness, it has long been the law of Iowa that a statutory provision in the Iowa Workers’ Compensation Acts should be interpreted in favor of the injured worker.  Ewing v. Allied Constr. Servs., 592 N.W.2d 689 (Iowa 1999); Myers v. F.C.A. Services, Inc., 592 N.W. 354 (Iowa 1999); Danker v. Wilimek, 577 N.W.2d 634 (Iowa 1998); Haverly v. Union Constr. Co. 18 N.W.2d 629, 236 Iowa 278 (1945); Conrad v. Midwest Coal Co., 3 N.W.2d 511, 231 Iowa 53 (1941).  The location of the anatomical derangement controls the method of compensating the disability.  In this case, the records describe the point of anatomical derangement as being in the joint; specifically where the lunate bone articulates with the radius.  (Exs B-3, D-6, D-8) 

To avoid further confusion, I overrule Elam, II Iowa Industrial Comm’r Report 141 in order to conform the agency’s precedents to its published Rule 876 IAC 2.4 and to be consistent with the method used to compensate disability located in other joints.  Loss of function of the wrist joint, the articulation of the hand with the arm, is compensated as a loss of the arm pursuant to Iowa Code section 85.34(2)(m).

I found that the work injury caused a 10 percent permanent loss of use of the arm.  This entitles claimant to 25 weeks of compensation for permanent partial disability pursuant to Iowa Code section 85.34(2)(m) which is 10 percent of 250 weeks, the maximum number of weeks of compensation allowed for loss of use of an arm.

Wherefore, the arbitration decision is affirmed and modified.

It is therefore ordered as follows:

That defendant, IBP, inc., shall pay to claimant 25 weeks of compensation for permanent partial disability at the stipulated weekly rate of two hundred fifty and 09/100 dollars ($250.09) per week payable commencing July 31, 2001, as stipulated.  Defendant shall receive credit against this award for the twenty point nine (20.9) weeks of permanent partial disability benefits previously paid at the stipulated rate.

That all unpaid amounts are accrued and shall be paid in a lump sum together with interest pursuant to Iowa Code section 85.30.

That defendant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

That defendant shall file reports with this agency on the payment of this award pursuant to administrative rules 876 IAC 3.1 and 11.7.

Signed and filed this 2nd day of August, 2005.

           ________________________







   MICHAEL G. TRIER
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