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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

BARBARA A. FLOWERS,
  :



  :


Claimant,
  :                         File No. 5024401


  :

vs.

  :                      A R B I T R A T I O N



  :

PELLA CORPORATION,
  :                           D E C I S I O N



  :


Employer,
  :


Self‑Insured,
  :


Defendant.
  :                       Head Note No.:  1400
______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Barbara Flowers, claims to have sustained a neck and low back work injury due to cumulative trauma in the employ of self-insured defendant Pella Corporation on February 1, 2006, and accordingly now seeks benefits under the Iowa Workers’ Compensation Act.  Pella Corporation denies liability in the premises.

The claim was heard and fully submitted in Des Moines, Iowa, on December 16, 2008.  The record consists of claimant’s exhibits 1-4, defendant’s exhibits A-M, and the testimony of Flowers, Jerod Schroeder and Amanda Jo Willin.

ISSUES

Although Flowers combined claims concerning her neck and back into a single petition with a single injury date, it is not necessarily true that two separate injury processes are, if established, compensable as a single claim.  Nevertheless, because the claims were presented via a single petition and injury date, the parties filed but a single hearing report.

STIPULATIONS:

1. An employment relationship existed between Flowers and Pella Corporation on February 1, 2006.

2. Permanent disability, if any, should be compensated by the industrial method.

3. The correct rate of weekly compensation is $394.38.

4. If called, providers of disputed medical treatment would testify that the treatment and associated costs are reasonable and necessary; defendant offers no contrary proof.

5. The parties will determine defendant’s proper credit under Iowa Code section 85.38(2) for payment of sick pay/disability and medical/hospitalization benefits.

ISSUES FOR RESOLUTION:

1. Whether claimant sustained injury arising out of and in the course of employment on February 1, 2006.

2. Whether the injury caused either temporary or permanent disability.

3. Extent of temporary disability.

4. Extent and commencement date of permanent disability.

5. Entitlement to medical benefits.

6. Whether the claim is barred for want of timely notice under Iowa Code section 85.23.

FINDINGS OF FACT

Barbara Flowers, currently age 53, was a production worker for window manufacturer Pella Corporation from September 1999 to April 2007.  A few months after starting, Flowers was assigned to work as a dip tank operator, a job she generally performed for the rest of her tenure at Pella.  Physical demands of the job included lifting 25- or 30-pound bundles 5 or 6 times per hour, bending, and extensive standing on hard surfaces.  It is Flowers’ contention that the cumulative effect of these exertions caused or aggravated neck and back injuries.

Flowers has a history of neck complaints dating to at least 1991 and of back complaints dating to before May 25, 2001, when she presented to River Hills Health Clinic with this history:

She reports to the clinic today with her continued hip pain and leg pain.  She said that the Vioxx did help for awhile but due to expense she cannot afford that.  She has pain that starts in her low back.  It, bilaterally, radiates into both hips and into the anterior thighs down into the knee.  She will have numbness in this area on occasion.  The pain is greater on the left hip than on the right.

(Exhibit C, page 33)

Flowers then came under the care of Jack W. Brindley, M.D., who reported on June 8, 2001, that lumbar x-rays showed “a lot of degenerative disease with spurring off of all the lumbar vertebra anteriorly” and narrowing at L4-5.  (Ex. D, p. 60)  Dr. Brindley then ordered an MRI scan, which demonstrated positive findings from L1 to L5, including minimal spondylolisthesis (displacement of a vertebra), mild stenosis (narrowing) and marked facet degenerative changes at L4-5.  (Ex. D, p. 62)  Dr. Brindley also administered two lumbar steroid injections, each of which gave relief for several months.  

Rheumatologist Pooja Banerjee, M.D., of the University of Iowa Hospitals and Clinics, evaluated Flowers and reported to Dr. Brindley:

[Flowers] was seen in the Rheumatology Clinic on September 17, 2001, with the diagnoses of:  1) fibromyalgia; 2) low back pain; 3) left trochanteric bursitis.  As you are aware, Mrs. Flowers has had low back pain radiating to her buttocks and left leg for the last 2-3 years.  The pain is worse taking the stairs, either going up or down, standing for long periods of time or if she walks for long distances it hurts.  

(Ex. 1, p. 6a)

Flowers continued to receive sporadic care, and on April 29, 2004, presented to nurse practitioner Kim Walker of River Hills Health Clinic with this history:

S[ubjective]: She is here today because she had a recurrence of back pain.  She does have a hx [history] of degenerative changes and a bulging disk in that lumbar area.  She has seen orthopedic and has had injections before.  This happened when she was operating the frame dip tank machine.  She states that she used to operate that machine two years ago and stopped because it would aggravate her back pain.  Approximately on the 27th she was doing that job.  She felt a popping sensation like she had before in the past and then she immediately had pain going down into her left buttocks and into the left leg posteriorly.  This was also accompanied by numbness and tingling.  She seen [sic] the nurse and used ice.  She did miss the next day which was the 28th.  At this point she is feeling 60% better.  However, she states that she did discuss this situation with the nurse at Pella Corp. and they recommended that she come in and get a restriction to eliminate her from that job since this has been a problem for her.  She states that when she operates the other dip tank or her present job which is a press operator it does not aggravate her back. 

. . . . 

E.)  As far as her work restriction goes it will be that she is not to perform the frame dip tank operator due to chronic back conditions.

(Ex. C, p. 42)

Walker also prepared a certification for Family Medical Leave Act purposes setting forth a restriction against operating the dip tank, but it is unclear whether the restriction was meant to be permanent or only for the “probable duration of condition” Walker predicted of only one to three days.  (Ex. C, p. 43)

Flowers returned to Dr. Brindley, who ordered another epidural injection and notified Pella that Flowers would have to be off work intermittently for appointments in the future.  On August 10, 2004, Flowers executed an application for Pella Corporation disability benefits based on back pain, even though the form specified:  “I understand that disability pay is for non-work related illnesses or injuries.  My claim is for a non‑work related reason.”  (Ex. D, p. 67)  On August 12, 2004, Dr. Brindley executed a Pella form excusing Flowers from work from August 4, 2004, until her appointment with neurosurgeon David Boarini, M.D., on August 16.

Flowers later told an evaluating physician, John D. Kuhnlein, D.O., that she had not filed a workers’ compensation claim in 2004, “and she related that Pella was intimidating, and she was somewhat concerned about losing her job.”  (Ex. A, p. 7)  Flowers also offered the same explanation at hearing.  She may have complained of pain or work restrictions to her supervisors, but there is no persuasive evidence that she actually intended to or did give fair notice of a work injury.

Indeed, when Flowers presented to Dr. Boarini on August 16, 2004, she filled out the history form as follows:  “If this [sic] work-related give date of injury:  Date of injury __NO__”  (Ex. F, p. 72)

On the same form, Flowers encircled the words “NO INJURY” and gave this description:  “If No Injury, When Was Onset of Symptoms 3 yrs – worse since May” (Ex. F, p. 73)

Dr. Boarini’s report likewise noted a history of back pain radiating to the left more than the right, with difficulties for at least three years, worse since the spring.  Based on the MRI showing mild to moderate degenerative disc disease, Dr. Boarini did not recommend surgery for Flowers’ “low back with minimal radicular symptoms” but recommended a referral for pain management to physiatrist Thomas D. Hansen, M.D.  (Ex. F, p. 75)

Flowers apparently first saw Dr. Hansen on August 18, 2004, at which time he filled out a work excuse for absence plus treatment from August 3 through October 15, 2004.  A facet block was administered initially, but Dr. Hansen later administered radiofrequency ablation for pain relief.  On October 12, 2004, Dr. Hansen released Flowers to return to work with restrictions of indefinite duration:  standing or walking not to exceed 2 hours without a break, lifting not to exceed 40 pounds, and the notation: “would benefit from a job in which pt woul[d] be sitting more than stand[ing].”  (Ex. 3, p. 49)  On an undated form, Dr. Hansen subsequently released Flowers to return to modified duty on October 15, 2004, with a 50-pound lifting restriction.  (Ex. 3, p. 50)  The duration of this restriction was not specified.

Epidurals were repeated through April 6, 2005, and resumed on January 27, 2006 (five days before Flowers’ alleged date of injury).  On that occasion, Flowers gave a history of “recently noted right leg pain in an L5 distribution without overt motor weakness.”  (Ex. 3, p. 42)  In a report September 25, 2008, Dr. Hansen wrote:

This is to confirm that Ms. Flowers’ lumbar and radicular pain was exacerbated by her job activities at Pella.  This was increased at least with forward flexion.  I believe it is more likely than not that both her neck and back pain were caused by exacerbations of her work duties at Pella Corporation.

(Ex. 3, p. 14)

On November 5, 2008, Flowers presented at defendant’s request for an independent medical evaluation by occupational physician John D. Kuhnlein, D.O., who issued a report on November 14, 2008.  Dr. Kuhnlein outlined a detailed history, including notation of nurse practitioner Walker’s 2004 chart notes, adding:

Ms. Flowers relates that by this time in 2004, she believed that her back pain was due to her work.  I asked her why she had not filed a worker’s [sic] compensation claim, and she related that Pella was intimidating, and she was somewhat concerned about losing her job.  The records indicate that Ms. Flowers used Family Medical Leave Act leave for a period of approximately two days at about this time.

(Ex. A, p. 7)

Dr. Kuhnlein also noted:

There is a question of a work-related incident leading up to April 29, 2004.  After April 29, 2004, the symptom pattern was essentially the same.  There was a significant increase in treatment after April 29, 2004, although it is uncertain if this is due to the difference in practice patterns between the physicians that she had seen before, and Dr. Hansen’s treatment pattern.  The significant increase in interventions under Dr. Hansen’s care may simply be due to Dr. Hansen being more aggressive and preferring to perform more interventions.  However, it appears that there was a specific incident, according to Ms. Walker’s April 29, 2004 note.  She documented a specific incident that occurred at work with popping and immediate pain on the left buttock and posterior left leg.  The pattern of care did change after April 29, 2004.  Therefore, there is a specific incident documented in the currently available medical file.  There is no Incident Report; Ms. Flowers relates that she did not file a worker’s [sic] compensation claim because she was afraid of job loss, and that Pella is intimidating, which I have no way to confirm or deny at this point.

Because there is mention of a “pop” at work in the medical record, with an increased treatment pattern thereafter, I would state, within a reasonable degree of medical certainty, that April 29, 2004, represents an aggravation of the underlying low back condition.

(Ex. A, p. 16)

Dr. Kuhnlein also noted that Flowers did not relate any significant change in her job or the pattern of her symptoms between April 29, 2004 and January 27, 2006, and there was no objective worsening to be seen on radiographic studies:  “As such, it does not appear that there was a further aggravation after April 29, 2004, related to her subsequent work activities.”  (Ex. A, p. 17)

Flowers’ petition in this case was filed on December 28, 2007.

Dr. Kuhnlein also addressed Flowers’ complaints of neck pain, but noted “there is no mention of work-relatedness in the currently available medical record, even though she relates it to her work activities.”  Dr. Kuhnlein could not relate her cervical spine problems to work at Pella, as “the lack of the reports leaves a void in the record making it impossible to document a relationship between her symptoms and the workplace activities.”  (Ex. A, p. 18)

CONCLUSIONS OF LAW

Claimant has the burden of proving by a preponderance of the evidence that the alleged injury occurred and that it arose out of and in the course of employment, McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words “arising out of” refer to the cause or source of the injury.  The words “in the course of” refer to the time, place and circumstances of injury, Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union, et al., Counties, 188 N.W.2d 283 (1971).  The requirement is satisfied by proof of a causal relationship between the employment and the injury, Id.
An injury occurs in the course of employment when an employee is where he was directed to be, and in the process of performing, about to perform, or engaging in acts incidental to the required job duties.  See, Miedema v. Dial Corp., 551 N.W.2d 309, 311 (Iowa 1996). 

An injury must also arise out of the employment, and does so only if it is a “rational consequence of the hazard connected with the employment.”  Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 700; 73 N.W.2d 732, 737 (1955).  The “arising out of” element is satisfied if “the nature of the employment exposes the employee to risk of such an injury.”  Hanson v. Reichelt, 452 N.W.2d 164, 168 (Iowa 1990).
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404, 408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, (Iowa 1985).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Ford v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (1949); Almquist v. Shenandoah Nurseries, Inc., 218 Iowa 724, 254 N.W. 35 (1934).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(5); Iowa Code section 85A.8.

Determination of the correct date of cumulative trauma injury is an issue that has been repeatedly visited by the Iowa appellate courts, starting with McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  In McKeever, the court ruled that, for timeliness purposes, a gradual injury occurs when, because of pain or physical inability, the employee is unable to continue working.  In Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992), the high court held that the commissioner is entitled to consider “a multitude of factors” including absence from work or the point at which medical care is received, or unspecified others, “none of which is necessarily dispositive.”  The court held:

. . . Consistent with a liberal construction of the workers’ compensation statute,  Orr v. Lewis Cent. Sch. Dist., 298 N.W.2d 256, 261 (Iowa 1980), we believe that for purposes of computing benefits it is appropriate to fix the date of injury as of the time at which the “disability manifests itself.”  Larson [1B A. Larson’s Workers’ Compensation Law (1991)] at [section] 39.50; Bellwood Nursing Home v. Industrial Comm’n, 115 Ill.2d 524, 106 Ill. Dec. 235, 238, 505 N.E.2d 1026, 1029, (Ill. 1987).  “Manifestation” is best characterized as “the date on which both the fact of the injury and the causal relationship of the injury to the claimant’s employment would have become plainly apparent to a reasonable person.”  Bellwood, 106 Ill. Dec. at 238, 505 N.E.2d at 1029.

The Tasler court found substantial evidence in support of the agency determination:  that various traumas combined to manifest themselves as a single compensable injury on the date of a plant closing.  

In Venenga v. John Deere Component Works, 498 N.W.2d 422 (Iowa App. 1993), the Iowa Court of Appeals overturned an agency ruling that pegged an injury date to the date claimant was hospitalized:

When Venenga was hospitalized in October he had no compensable worker’s [sic] compensation claim.  Venenga did not miss work during his hospitalization [being on strike at the time].  Venenga first stopped work due to his back injury on July 24, 1987.  Prior to that time, he would not have been eligible for worker’s [sic] compensation benefits.  We do not read Tasler to require an employee to stop working to make a cumulative injury worker’s [sic] compensation claim.  However, we find more is required than knowledge of an injury or receipt of medical care.  The employee must realize his or her injury will have an impact on employment.

In George A. Hormel & Company v. Jordan, 569 N.W.2d 148 (Iowa 1997), the court held that substantial evidence supported an agency determination tying the date of injury to claimant learning from an orthopedic surgeon that he would not recover from a cumulative injury to his shoulder, and that permanent restrictions on work activities would be required.  The court found that claimant having merely gained knowledge of his subluxated shoulder on prior medical visits was not dispositive; quoting Tasler, the court continued:

We thus reject an interpretation of the term “manifestation” that will always require an employee suffering from a repetitive-trauma injury to fix, as the date of accident, the time at which the employee first became aware of the physical condition, presumably through medical consultation, since by their very nature, repetitive-trauma injuries often will take years to develop to the point where they will constitute a compensable workers’ compensation injury.

Taken together, these cases teach that the compensable date of injury in a cumulative trauma claim occurs when the worker is compelled to leave work due to injury; however, if that does not occur, the date of injury occurs when the injury “manifests” itself.  Manifestation occurs when the worker, as a reasonable person, knows or should know that the injury has occurred, that it is causally related to his or her work, and that it will have a permanent adverse impact on employment.  Employment does not necessarily mean employment with the present employer, but employability in general.  Alcorta v. H.J. Heinz, No. 2-1003/02-0581 (Iowa July 23, 2003).
Flowers claims to have sustained injury both to her back and neck through cumulative trauma.  The two conditions should be considered separately.

There is a notable lack of evidence causally tying Flower’s longstanding neck issues to her work at Pella.  Dr. Kuhnlein’s opinion is accepted:  the lack of contemporaneous complaint, medical indications of injury, or radiographic evidence fail to persuade that a causal nexus between job and claim exists.

Flowers claims to have sustained a compensable back injury on February 1, 2006.  It is not immediately evident why that date was selected; indeed, Flowers herself has no idea.  If Flowers did sustain a back injury related to her work, it probably occurred on April 29, 2004, as Dr. Kuhnlein thinks, or on October 12, 2004, when Dr. Hansen imposed restrictions of indefinite duration and recommended changing to a job with more sitting than standing.  As Dr. Kuhnlein relates, Flowers herself thought she had a work injury at that time, but voluntarily elected not to report it.

It is not necessary to decide which date is most appropriate; what is significant is that February 1, 2006 is certainly not the appropriate date.  Because Flowers’ petition was not filed until December 28, 2007 the statute of limitations provided in Iowa Code section 85.26 would undoubtedly have been raised and litigated if Flowers had alleged injury on either of those dates, rather than an unsupported date in 2006.  Therefore, it cannot be said that Flowers has established injury arising out of and in the course of employment with respect to either condition, at least on or near the date she alleges.  Defendants accordingly prevail.

ORDER

THEREFORE, IT IS ORDERED:

Flowers takes nothing.

Costs are taxed to Flowers.
Signed and filed this _____29th_____ day of April, 2009.

   ________________________







   DAVID RASEY






         DEPUTY WORKERS’





         COMPENSATION COMMISSIONER

Copies to:

H. Edwin Detlie
Attorney at Law

303 E. 2nd St.

Ottumwa, IA  52501-3001

David L. Jenkins

Attorney at Law

801 Grand Ave., Ste. 3700

Des Moines, IA  50309-2727

DRR/srs
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