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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

AUDREY HUMPHRIES,
  :



  :                          File No. 5034832

Claimant,
  :



  :

vs.

  :                      A R B I T R A T I O N


  :

TARGET,
  :                           D E C I S I O N


  : 


Employer,
  :


Self-Insured,
  :


Defendant.
  :                 Head Note Nos.:  1803.1; 1800
______________________________________________________________________

STATEMENT OF THE CASE

Audrey Humphries, claimant, filed a petition in arbitration seeking arbitration benefits against Target, a self‑insured employer, defendant, arising out of a work injury which occurred on April 1, 2008.  The case was heard on May 25, 2012, in Des Moines, Iowa, and considered fully submitted on the same.

The evidence in this case consists of the testimony of claimant; claimant’s exhibits 1-11 and defendants’ exhibit A.  

ISSUES
Whether claimant is entitled to temporary disability payments based on an allegation of reduction of hours of about 12 hours per week;

The extent of claimant’s disability.
STIPULATED FACTS

The parties have stipulated claimant sustained bilateral carpal tunnel syndrome on April 1, 2008, arising out of her work as a cake decorator.  The parties further agree that claimant was earning $411.56 per week at the time of her injury and was married and entitled to four exemptions.  The weekly benefit rate would be $295.82.  The commencement date for any permanent partial disability benefits would be November 28, 2011.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

Claimant, Audrey Humphries, is a 42 year old person.  She resides in Davenport, Iowa.  She has no minor children but per the stipulation did have dependents at the time of her injury.  Her education consists of a high school diploma and a cake decorating certificate through Indian Hills College in Ottumwa, Iowa.  

Claimant works currently at Target and has for 12 years.  Prior to that, claimant worked at Hy-Vee for 15 years.  Most of claimant’s past work history was that of a cake decorator.  Claimant currently works part‑time as a barista in Starbucks department and sometimes works as a cake decorator in the bakery department, both at the defendant employer.  

Cake decorating requires regular and repetitive squeezing and grasping with her hands, wrists and elbows to mix the frosting, frost the desserts, and hold the cake decorating tools.  The position also required some lifting of approximately 30 pounds.   

After claimant was injured, she was removed from her head cake decorator position and moved to Starbucks department so as to reflect the medical work restrictions imposed which required no more than three hours a day for cake decorating.  

Before the injury, she would work 32 hours a week.  After the injury, she would work 18-22 hours because of reduced time available to work as a barista.  On March 1, 2010, Sedgwick CMS informed claimant that her hours were cut because of lack of demand.  (Exhibit 10, page 1)  Claimant disagrees with this position.  The cake decorator, Leslie, works 30-35 hours per week.  No one else’s hours have been cut in her department that she can recall.  Claimant testified that there are a pool of hours that the manager of the department has to offer between the bakery and the Starbucks.  There are college students that leave and return and that the pie of hours can get smaller when the college students return. 

Claimant was told that if she made herself more available such as willing to work Wednesdays and Thursdays and every weekend, she could pick up more hours.  Claimant volunteers at her church day care about six hours per week on Wednesday. Claimant testified that she was willing to work on Thursdays and more weekends but that she still was not able to recoup the time lost since her work restrictions were imposed.  

An employee is entitled to appropriate temporary partial disability benefits during those periods in which the employee is temporarily, partially disabled.  An employee is temporarily, partially disabled when the employee is not capable medically of returning to employment substantially similar to the employment in which the employee was engaged at the time of the injury, but is able to perform other work consistent with the employee's disability.  Temporary partial benefits are not payable upon termination of temporary disability, healing period, or permanent partial disability simply because the employee is not able to secure work paying weekly earnings equal to the employee's weekly earnings at the time of the injury.  Section 85.33(2).

In Broadlawns Medical Center v. Sanders, No. 9-296/08-1643, June 17, 2009 (Iowa Court of Appeals), reversed on other grounds 792 N.W. 2d 302 (Iowa 2010) the appellate court did not allow an award of temporary partial disability when the claimant was not able to obtain overtime hours.  However, the claimant in Sanders was able to return to her regular job duties, simply at a different location.  In this case, claimant cannot return to working full time as a cake decorator.  As noted in the functional capacity evaluation, claimant was working 32 hours a week prior to her injury cake decorating.  After her injury, she was working a maximum of 9 hours per week cake decorating.  (Ex. 6, p. 3)  She is not able to return to substantially similar work.  Instead, she is required to work as a barista in the Starbucks department after her three hours a day in the bakery are fulfilled.  

While claimant’s hours could be increased based upon increased work availability, the evidence remains that claimant could not return to work in the bakery as a cake decorator or substantially similar work because of her gripping restrictions.  The evidence supports a finding that claimant worked, on average 32 hours per week and she received reduced hours after her injury.  Those reduced hours were in the range of 18-22 hours per week.  Therefore, it is determined that claimant is entitled to temporary partial disability pay based on a reduced hours of 10 hours per week from March 1, 2010 to November 27, 2011.

The next issue is the extent of claimant’s disability.  

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant’s expert, Dr. Kreiter, asserts that claimant sustained a 12 percent impairment to the whole body while her treating physician assessed only a 1 percent impairment per arm.   
On April 1, 2008, claimant’s left and right arm began to hurt with the pain stronger on the left.  Claimant was initially seen at Cocentra and then referred to Tuvi Mendel, M.D., a local orthopaedist. (Ex. 9, Ex. 4, p. 1)  

Claimant first treated with Dr. Mendel on January 12, 2009.  Dr. Mendel diagnosed claimant with bilateral upper extremity pain.  He continued her on light‑duty and referred her on.  Her care fell to Thomas L. VonGillern, M.D., who continued the use of pillow splints and light duty work.  (Ex 5, p. 3)  No surgical intervention was recommended at this time given that claimant’s EMGs were normal.  

When claimant’s symptoms did not abate, Dr. VonGillern recommended surgery.  
Cervical MRI shows no change from 2003 with no definite foraminal encroachment.
IMPRESSION:  Left cubital tunnel syndrome.

Plan:  At present, her EMG/nerve conduction studies were negative.  I have advised her that some EMG/nerve conduction studies remain negative despite ongoing symptoms.  Nonoperative and operative treatment options, potential risks, benefits and complications, postop rehab, and the potential need for further surgery have been reviewed.  Questions were invited and answered.  No guarantees of any particular results were given short term or long term. 

The increased likelihood of persistent symptoms in light of negative EMG/nerve conduction studies was reviewed with the patient, as well as the uncertainty whether this will resolve her symptoms.  She relates that she understands the above and wishes to proceed with surgery as outlined. 

Plan is to proceed with a left ulnar nerve neurolysis at elbow with anterior transposition.  The patient relates she understands the above and requests that I proceed with surgery as outlined. 
(Ex. 5, p. 7)   
Claimant underwent surgery on her left side on November 6, 2009, and on her right side on June 18, 2010.  (Ex. 7, p. 1-2)  Claimant underwent physical therapy after each surgery.  After her left sided surgery, claimant returned with no complaints of pain on December 15, 2009.  (Ex. 5, p. 9)  On August 5, 2010, claimant saw Dr. VonGillern in follow up and reported no complaints of pain on the right side.  He placed her on light duty with 5 pound weight restrictions on the right with no repetitive tight gripping or pushing or pulling.  (Ex. 5, p. 13)  In September, Dr. VonGillern saw claimant in follow up.  At that time, claimant was reporting mild aching pain with right wrist movement and left elbow pain.  (Ex. 5, p. 14)  Claimant’s complaints of pain in the right wrist and left elbow along with new complaints of right elbow pain continued into 2011.  (Ex. 5, p. 16)  By August 2, 2011, claimant’s pain complaints were intermittent but accompanied by numbness.  (Ex. 5, p 19)  Dr. VonGillern ordered a functional capacity evaluation.   

The functional capacity evaluation was conducted on August 25, 2011.  (Ex. 6, p. 1)  Based on the valid functional capacity evaluation, measured by claimant’s “high levels of physical effort and the reliability of the reports of pain and disability”, claimant was determined to be able to perform sedentary, light and medium work in regard to lifting, but because of claimant’s gripping problems, the functional capacity evaluation confirmed that claimant would likely be able to grip only on an “occasional basis”.  (Ex. 6, p. 1)

Dr. VonGillern opined that the claimant’s bilateral carpal tunnel syndrome and cubital tunnel syndrome were the result of “her history of bilateral upper extremity repetitive tight-gripping activities and elbow flexion.”  (Ex. A)  
Based on the functional capacity evaluation, Dr. VonGillern determined that claimant’s restrictions should include “occasional firm grasping, upper extremities bilateral, 20 minutes per hour not to exceed three hours in one day, bilateral.”  (Ex. A, p. 2)  Based on the restrictions, Dr. VonGillern assessed a 1 percent impairment on each side.  (Ex. A, p. 2)  Claimant then took herself to Richard L. Kreiter, M.D. who performed an independent medical evaluation on April 20, 2012 and stated:

I had the opportunity to evaluate your client, Audrey Humphries on 04/20/12.  Enclosed, you will find the history and physical on Ms. Humphries.  I also received the records provided on her, and reviewed those in regard to her previous care.  I will now respond to your question in the March 27, 2012 letter.
A.  I can state within a reasonable degree of medical probability, the injuries and the repetitive strenuous activities over the 7-year history as a cake decorator, are consistent with the injuries sustained on 04/01/08.
B. She does have permanent impairment as a result of the injuries; this primarily on the left side.  When she becomes active for any prolonged length of time (2 to 3 hours of decorating), she significantly aggravates the ulnar nerve at the left elbow.  She had 2 EMGs and nerve conduction studies which were normal preoperatively, and the decompression of the nerves did not address the entire problem.  The ulnar nerve has been aggravated at the cubital tunnel area by repeated pulling and pushing or grasping activities, and is very sensitive on exam, and there is a very positive Tinel’s when the nerve is percussed or tapped.  She probably would have benefitted by anterior transposition of the nerve out of the cubital tunnel, placing it in the anterior or front of the elbow area, and relieving the repeated stretch of the nerve with the pulling and pushing activity.  The extreme amount of postoperative physical therapy indicated that the surgery itself did not cure the problem.  I have done many ulnar nerve transpositions and carpal tunnel releases, and rarely has physical therapy been needed to recover.  She has normal range of motion and good strength with normal activity, but after decorating for 2 to 3 hours, the ulnar nerve becomes very sensitive with pain and numbness in the ulnar distribution of the small and ring fingers with spasm in the palm and weakness of grip strength.  She must then stop the grasping and do limited activity in order to relieve the symptoms.  Looking at the AMA guides, 5th Edition, Guide to Permanent Impairment, page 492, table 16-15, maximum upper extremity impairment due to unilateral sensory and motor deficit of the ulnar nerve above forearm level with the combined and sensory deficit, would be at least a 20% upper extremity impairment.  Looking at page 439, table 6-3, the conversion would be a 12% whole person impairment. 
C. The restrictions for Ms. Humphries would include no prolonged pulling, pushing, or repetitive elbow activity such as lifting floor to bench or overhead, and only on an occasional basis.  Lifting on the left at 15 to 20 pounds would be indicated.  Any vibratory or impact tools should be avoided.  

(Ex. 1, p. 1)

Claimant testified that she cannot jump rope because her wrists cannot handle the turning motion.  She needs help mopping, sweeping, scrubbing and cannot sleep on her left side.

Claimant testified that she is not satisfied with the care of Dr. VonGillern because he doesn’t seem to listen to her concerns about her left elbow, but she would like additional care.  She has not returned to see Dr. VonGillern since September of 2011.  In the last visit with Dr. VonGillern, he states that her condition is unchanged from her April 28, 2011, visit.  (Ex. 5, p. 19)  Claimant maintained she suffered mild intermittent aching pain in April 2011.  (Ex. 5, p. 18)

Based upon her functional capacity evaluation, 1 percent impairment to each upper extremity seems unreasonably low.  The functional capacity evaluation recorded claimant as having, 

[V]arious levels of symptoms in both right and left.  She complains of the right hand cramping.  Difficulty sleeping on the left side as the arm goes “numb”.  Stated she is not able to write very long without resting.  She generally reported that she is able to perform activities for a short duration but after a period of time symptoms escalate and become worse after the task is completed.
(Ex. 6, p. 3)  
The functional capacity examiner determined claimant made an overestimation of her abilities and an underreporting of her pain.  (Ex. 6, p. 4)  Based upon the aggravation during the grip strength tests and dexterity tests, the examiner determined claimant’s restrictions of three hours per day was reasonable.  (Ex. 6, p. 5) 

Benefits for permanent partial disability of two members caused by a single accident is a scheduled benefit under section 85.34(2)(s); the degree of disability must be computed on a functional basis with a maximum benefit entitlement of 500 weeks.  Simbro v. DeLong's Sportswear, 332 N.W.2d 886 (Iowa 1983).

The evidence supports a finding that claimant’s injuries to her upper extremities occurred simultaneously, although greater on the left than the right.  Based on the claimant’s valid FCE, her credible and consistent reports of pain, and her medical records, it is determined that the opinions of Dr. Kreiter are to be given greater weight in this matter.  While Dr. VonGillern was claimant’s treating physician, his rating of one percent per upper extremity is not supported by the facts.   An individual who is restricted to three hours or less of gripping and repetitive tasks with her upper extremities has in excess of one percent impairment on either arm.  Therefore it is determined, based on claimant’s functional loss, that she has sustained a 12 percent impairment based on a 500 week maximum entitlement.

The final issue is claimant’s request for alternate care.  

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).

Claimant has not fulfilled any of the antecedent elements of an alternate care request. There was no evidence that claimant attempted to return to the care of Dr. VonGillern and was turned away. There was no evidence that claimant asked for care from a different doctor and was turned away.  There was no evidence that the relationship between Dr. VonGillern and the claimant was in such disrepair that she could not return to the care of the authorized treating physician.  

Therefore, a claim for alternate care is denied.  

ORDER
THEREFORE IT IS ORDERED

Defendant shall pay claimant temporary partial disability based on reduced hours of ten (10) hours per week from March 1, 2010 to November 27, 2011.

That defendant pay unto claimant sixty (60) weeks of permanent partial disability benefits at the rate of two hundred ninety-five and 82/100 dollars ($295.82) per week from November 28, 2011.

That defendant shall pay accrued weekly benefits in a lump sum.

That defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendant is given credit for benefits previously paid.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

That claimant’s request for alternate care is denied.

Signed and filed this ___14th _____ day of June, 2012.

   ________________________






 JENNIFER S. GERRISH-LAMPE
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8 IF  = 9 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


