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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

BUCKLEY MINER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 5015005

BENCO MANUFACTURING,
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

CNA INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO:  1803


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Buckley Miner, claimant, has filed a petition in arbitration and seeks workers’ compensation from Benco Manufacturing, employer and CNA Insurance Company, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on November 9, 2005 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 17; defense exhibits A through C; as well as the testimony of the claimant, Brian Urbanek, and Rick Gibson.

ISSUES

The parties presented the following issues for determination:

Whether the alleged injury is a cause of permanent disability to the right elbow, right hand and right forearm. 

The extent of the claimant’s entitlement to permanent partial disability benefits.

Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27, and the cost of a second medical examination under Iowa Code section 85.39. 

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Buckley Miner, was 49 years old at the time of the hearing.  His education consists of a high school diploma.  His work experience involves railroad work from 1979 to 1995, where he worked laying track and maintaining existing track.  In 1977, he was made a foreman, supervising four or five employees.  His position involved physical work, and once he became a supervisor, paperwork as well.  He has also worked as a welding inspector.  Early in his working career he did farm work, drove a truck and operated a backhoe, did roofing work, plant nursery work, etc. 

In 1996, the claimant began working for defendant employer, Benco.  He started out in general production as a materials handler, setting up dies. He later worked in the electronics section.  As a die setter, he would set dies in a press and set up a feeder to feed materials to the press.  He was responsible for controlling the pressure used by the press, the amount of material fed into the press, and the scrap material coming out of the press.  The claimant testified that he had no problems with his shoulders, arms, and wrists before working for Benco. 

The claimant began to experience right arm pain. The pain got worse and worse, especially when the claimant had to shove materials into a die or move a heavy dumpster of scrap material.  A first report of injury was dated April 24, 2002, indicating the claimant reported pain in the right shoulder, elbow and hand.  (Exhibit 1) 

The claimant sought medical treatment, and was eventually referred to David Tearse, M.D.  Dr. Tearse administered injections to the claimant’s shoulder on August 5, 2002.  Dr. Tearse performed arthroscopic decompression surgery, but the claimant’s pain persisted.  A March 25, 2003 arthrogram showed a remaining partial tear of the claimant’s labrum.  The claimant’s pain continued.  

A Functional Capacity Evaluation was conducted on September 25 and 26, 2003, which showed limitations of the right shoulder and arm.  The report stated the claimant’s job duties exceeded his recommended restrictions, and that the claimant had been performing regular duties, which caused his ongoing symptoms.  Recommended permanent restrictions included avoiding all constant pushing, pulling or carrying, frequent carrying, pushing or pulling limited to 20 pounds; overhead reaching with right arm only infrequently.  (Ex. 9K) 

On October 24, 2003, Dr. Tearse found the claimant to be at maximum medical improvement, and assigned permanent work restrictions based on the functional capacity evaluation, consisting of work in the medium category, except for above‑shoulder and overhead lifting.  Dr. Tearse assigned the claimant a permanent partial impairment rating of ten percent of the right upper extremity, or six percent of the body as a whole.  Dr. Tearse causally connected this condition to the claimant’s work activities, but he did not evaluate the lower arm, only the shoulder.  

Dr. Tearse referred the claimant to Timothy S. Loth, M.D., for an evaluation of the lower right arm.  Dr. Loth found full range of motion in the elbow, calcification lateral to the lateral epicondyle, and described the wrist as “benign.” He described the complaints at overuse in nature, and did not recommend any surgery.  (Ex. 9C) 

The claimant underwent physical therapy with Judy Jicinski, P.T., from October 23, 2002 to April 14, 2003.  Her notes show the claimant complained of right forearm pain, and that testing showed a strength deficit in the right arm.  She concluded this forearm pain and dysfunction was caused by the claimant’s work activity with Benco.  (Ex. 9O)

Scott Neff, M.D., saw the claimant on December 13, 2004.  Dr. Neff found degenerative changes caused by his work for all his employers over the course of his life. He also found the claimant to have chronic lateral epicondylitis on the right, along with arthritic changes in the right elbow.  He recommended a nerve conduction velocity and EMG.  Dr. Neff concluded the claimant’s conditions were not related to his work activities because the claimant’s work between 2002 and his termination was light duty work.  (Ex. 9O)   

Dr. Neff acknowledged in his deposition that he received no medical record pre-dating 2002, and that he relied on the return to work agreement, dated September 30, 2003, which indicated the claimant would not be returning to setting dies, and would be limited to not lifting, pushing or pulling over ten pounds, as being true.  However, the claimant testified that when he returned to work, his restrictions were not honored and he returned to the same repetitive, heavy-duty work he had done before. 

An MRI conducted November 12, 2004 did not show any loose bodies in the elbow.  (Ex. 9N) 

In a December 13, 2004 report, Dr. Neff assigned a rating of five percent of the right upper extremity.  This was based on the fact the AMA Guides to the Evaluation of Permanent Impairment assigned a ten percent rating for open surgery, but since the claimant had arthroscopic surgery, Dr. Neff assigned five percent.  (Ex. 9O, p. 3)  He also recommended further care and testing. 

The nerve conduction studies recommended by Dr. Neff were conducted on June 29, 2005, and showed mild right radial tunnel syndrome and active right carpal tunnel syndrome. 

Margaret J. Fehrle, M.D., an orthopedic surgeon, conducted an independent medical examination of the claimant on March 8, 2005.  She found chronic inflammation of the right elbow with limitation of motion and bony hypertrophy at the epicondyles, and a possible bony spur.  She concluded the claimant’s right forearm pain was caused by his repetitive work.  (Ex. 9P, p. 2)  She assigned a rating of permanent partial impairment of eight percent of the right upper extremity. 

In January 2004, the claimant got into an argument with his supervisor over the setting of a die.  The claimant was on light duty with permanent restrictions at the time. His restrictions included not working overhead or over shoulder height, not lifting over ten pounds, and not working away from his body with his right hand. He states it was not possible for him to perform all of his job duties with these restrictions.  He and the supervisor got into a disagreement over the re-assignment of a worker on the claimant’s crew, and the claimant yelled at the supervisor.  The claimant acknowledges that he yelled at his supervisor, and that he left work without clocking out because he was upset.  The claimant had not been warned about this behavior before, but he had received warnings about leaving work early.  His last day of work there was January 14, 2004, when he was terminated. 

After his termination, he applied for such jobs as casino guard, working at a farm co-op, and other positions.  He feels his restrictions kept him from getting a job. 

On October 8, 2004, the claimant obtained work with DKM Manufacturing, working with plastic molds.  (Ex. 8, pp. 36-38)  He does not have to lift more than 20 pounds in that job.  He earns about $8.75 per hour there.  

In October 2005, Dr. Neff responded to inquiries and stated testing showed claimant has a mild right radial tunnel syndrome, and an active right carpal tunnel syndrome.  He could not state whether the claimant’s carpal tunnel syndrome was caused by work, by personal activities, or by arthritic or aging changes.  (Ex. 9O) 

Today, the claimant states he could not return to his roofing work, as he is unable to carry bundles of shingles up a ladder now.  He can no longer engage in bowling, but he can still go fishing.  He can do a little carpentry, which he enjoys.  He raises a small number of calves. He liked his job with Benco, and wanted to retire from there. 

On June 18, 2004, Thomas S. Gorsche, M.D., an orthopedic hand surgeon, examined the claimant’s medical records and the claimant, as well as taking x-rays.  He found a loss of motion of the right elbow.  He also found the claimant had lost rotational movement of the right forearm, and x-rays showed a possible loose body in the elbow.  He recommended an MRI and possible surgery for this loose body.  He noted the elbow findings were new, and “possibly” work related.  (Ex. 9H, p. 8)  He concluded that the claimant had a permanent partial impairment of the right upper extremity of ten percent, or six percent whole person, for his shoulder injury.  (Ex. 9M, p. 9)  He noted palpable grinding and crepitation of the elbow, and early spurring at the humeral ulnar joint medially.  (Ex. 9M, pp. 8-9)  He assigned a rating of five percent impairment of the right upper extremity for loss of elbow motion.  (Ex. 9M, p. 10)  He then combined the two ratings to yield 15 percent of the right upper extremity, or nine percent of the whole person.  (Ex. 9M, p. 10).  

Bob Pippin, Human Resources Manager for defendant employer, testified by deposition.  He agreed the claimant would not be able to do the duties of his job at Benco with his work restrictions.  He indicated the claimant was terminated for misconduct for the argument with his supervisor, and that the claimant had been warned about this before, although the claimant’s personnel file did not indicate prior warnings as required by the employee’s manual.  

Rick Gibson testified for the employer.  He is the former general manager for the defendant employer.  He stated it was the claimant’s responsibility to stay within his restrictions under the return to work agreement, and that the claimant had co-workers he could call on for assistance.  He testified that the claimant’s shift worked at a slower speed than other shifts, and that co-workers were not disciplined for helping the claimant.  He emphatically denied the claimant’s work injury played any role in his dismissal, saying they were “separate issues.” 

Brian Urbanek also testified that he was a former employee of Benco.  He stated he and other workers assisted the claimant with set-up duties, and that the claimant worked with one arm only after his surgery. 

CONCLUSIONS OF LAW

The first issue to be decided is whether the alleged injury is a cause of permanent disability to the right elbow, right hand and right forearm. 

Defendants agree the claimant suffered a work injury to his right shoulder that arose out of and in the course of his employment.  They dispute whether his right elbow, right forearm, right wrist and right hand complaints are caused by work activities. 

Dr. Tearse concluded the claimant’s arm complaints were caused by his work activities.  Dr. Loth made no statement but described the arm complaints as repetitive in nature.  Dr. Fehrle found claimant’s arm complaints work related.  

Dr. Neff was the only physician to state the claimant’s current right arm conditions were not caused by his work. However, Dr. Neff’s opinion was based on records from 2002 onward only.  In addition, he based his conclusion on an assumption the claimant had returned to light duty work, an assumption shown to be false by the claimant’s testimony that he returned to his regular work.  Finally, Dr. Neff does attribute the claimant’s condition to his prior work farming, on the railroad, etc. but also his work at Benco.  Thus, he appears to state that the claimant’s work at Benco was among the causes of his current conditions.  The claimant is not required to show that his work with this employer was the only cause of his conditions; he is only required to show that it was a substantial cause.  Greater weight will be given to the opinions of the other physicians who did find a causal connection between claimant’s work and his present arm conditions. 

The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant was 49 years old at the time of the hearing.  His education is limited to a high school diploma.   His work experience has generally been in heavy physical labor. 

Subsequent to his work injury, the claimant now has ratings of permanent physical impairment to his right shoulder and right arm.  He also has work restrictions that have limited the job opportunities he would otherwise enjoy.  He is working again now, although he has to modify his work duties to do so.  Any accommodation of his restrictions by his new employer cannot be considered in this industrial disability analysis. He has ongoing pain in his right arm.  

The claimant was terminated from his position after arguing with his supervisor.  There is insufficient showing that his termination was a pretext for firing him because he had a work injury, or restrictions that needed to be accommodated.  The claimant engaged in misconduct by yelling at his supervisor, and he was discharged because of that incident, not because of his work injury. 

Based on these and all other appropriate factors of industrial disability, it is found that as a result of his work injury, the claimant has an industrial disability of 40 percent. 

The next issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27, and the cost of a second medical examination under Iowa Code section 85.39.

The claimant’s right forearm, elbow, wrist and hand conditions have been found to be work related.  The defendants will be responsible for the claimant’s medical bills incurred for their treatment and diagnosis.  The defendants will also be responsible for the claimant’s independent medical examinations. 

ORDER

THEREFORE IT IS ORDERED:

That defendants shall pay unto the claimant two hundred (200) weeks of permanent partial disability benefits at the rate of four hundred thirty-six and 58/100 dollars ($436.58) per week from August 21, 2002.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

That defendants shall be given credit for benefits previously paid. 

That defendants shall pay the claimant’s medical expenses.  Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this _____2nd______ day of May, 2006.

   ________________________







  JON E. HEITLAND
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  COMPENSATION COMMISSIONER
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