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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

WILLIAM WOODRUFF,
:



:


Claimant,
:



:         File No. 5007290

vs.

:



:         ARBITRATION

JAMES ALVIN BENTLEY d/b/a
:

BENTLEY TRANSPORTATION,
:           DECISION



:            


Employer,
:


Defendant.
:



:    HEAD NOTE NOS:  1801; 1802; 1803

______________________________________________________________________

STATEMENT OF THE CASE 


William Woodruff, claimant, filed a petition in arbitration seeking workers' compensation benefits from James Alvin Bentley doing business as Bentley Transportation, defendant-employer, as the result of an injury he sustained on June 23, 2001 which arose out of and in the course of his employment.  The case was heard and fully submitted in Council Bluffs, Iowa on October 26, 2004.  The evidence in the case consists of the testimony of claimant as well as claimant’s exhibits 1 through 15.  


James Bentley also appeared, however, due to an order imposing sanctions filed on July 19, 2004, the employer’s evidence and activity in this file number was cut off and disallowed.  Therefore, Mr. Bentley was not allowed to participate or offer evidence at the time of the hearing.  

ISSUES


The issues presented for resolution in the case is the extent of claimant’s industrial disability and whether claimant is entitled to temporary total and/or healing period benefits from June 23, 2001 through November 29, 2001.  


Claimant’s gross weekly earnings at the time of the injury were $459.91, he was single and entitled to two exemptions.  Based on this information, claimant’s correct weekly rate of compensation on the claim is $299.64.  Further, the commencement date for any permanent partial disability benefits awarded in this case will be November 30, 2001.  

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony of the witness and considered the evidence in the record, finds that:


William Woodruff, claimant, was 49 years old at the time of the hearing.  Claimant has received a GED and also completed training at a community college receiving a welding degree and a minor in business.  


Claimant was in the United States Army from which he was honorably discharged.  Claimant testified that none of his military duties would translate into civilian jobs. 


Claimant has worked as a welder as well as a construction worker.  The bulk of his work experience has been as an over-the-road truck driver.  


Claimant began working for James Alvin Bentley doing business as Bentley Transportation, defendant-employer, in 1996.  He was an over-the-road truck driver being paid at a rate of $.25 a mile.  Claimant did not unload or load, however, he supervised both of these activities.  


On June 23, 2001, claimant was taken by the employer in the employer’s pickup to where the truck that was assigned to claimant was located, in order to change the oil in the truck.  In getting out of the pickup, claimant’s feet slipped out from under him at which time he heard a loud pop and had pain in his right leg and tightness in his back.  He informed the employer at that time that he had hurt himself.  


Claimant sought medical care at the Mount Ayr Medical Clinic.  A visit on July 5, 2001 resulted in an assessment that claimant had acute low back pain with radiculopathy.  A lumbar spine x-ray was scheduled which was normal.  (Exhibit 1, page 1 and Exhibit 3)


Claimant then came under the care of William So, M.D., who on August 3, 2001 noted from his physical examination of claimant that claimant had marked tenderness over his right lumbar paraspinal muscles at the L5-S1 level and the straight leg raising was positive with pain radiating down claimant’s right leg.  Dr. So opined claimant to have persistent right sciatica and scheduled a lumbar spine MRI.  He further noted that claimant weighed 341 pounds.  (Ex. 1, p. 4) 


The lumbar spine MRI was eventually performed on September 1, 2001 and offered the impression of mild central spinal stenosis at the L4-5 level with mild bilateral bony foraminal stenosis.  (Ex. 3, p. 4) 


Claimant was referred to physical therapy beginning on August 31, 2001.  On September 5, 2001, claimant indicated that he had some improvement in his low back and right leg pain symptoms and that it was easier for him to get up and down from chairs and was able to walk and move around.  (Ex. 5, p. 6)  On September 7, 2001, the therapist reported that claimant was having no pain upon waking in the morning and no pain walking around his house into his van.  (Ex. 5, p. 6)  On September 12, 2001, the therapist reported that claimant was walking and moving better and having more periods without pain and that claimant felt mostly a tightness in his low back.  (Ex. 5, p. 5) 


On September 3, 2001, claimant was again seen by Dr. So who indicated that the physical therapy as well as rest had tremendously improved claimant’s back pain which was essentially resolved.  Claimant reported to Dr. So that he occasionally had pain down his right leg but that that was getting better and he denied any leg weakness.  At that point Dr. So offered the assessment that claimant’s right sciatica was largely resolved.  (Ex. 1, p. 15) 


Claimant cancelled any further physical therapy appointments as of September 14, 2001 because at that time he intended to move to Las Vegas.  The physical therapy summary discharge report set forth that all of the therapy goals for claimant had been met and that claimant had reported good success from the therapy.  Claimant reported his primary pain was in the right side of his low back with occasional pain into his right groin, which was becoming less frequent.  Claimant reported that his radicular pain was gone.  Claimant was given information regarding back care, body mechanics and exercise and was informed that he needed to work up his walking time slowly and continued towards losing more weight.  (Ex. 5, p. 1) 


Claimant was seen by a physicians’ assistant on November 26, 2001 to take his DOT physical.  Claimant reported having a little bit of pain in his lumbar spine to palpation but that claimant was otherwise much improved from the previous summer.  It was noted that claimant used a TENS unit while driving long distances which helped claimant’s symptoms and that physical therapy helped claimant’s back to the point that claimant was not using pain medications.  At that time claimant was cleared for his DOT physical.  (Ex. 1, p. 17)  


Claimant returned to work for defendant-employer on November 30, 2001.  In December 2001, he quit his employment due to a misunderstanding between them.  Claimant then began working as an over-the-road truck driver for another employer in January 2002.  


Claimant testified that pushing and pulling hurts his back and that he does not lift weights more than 50 pounds because lifting more than that causes his back to tighten and he has numbness in his right leg.  Claimant continues to use a TENS unit while he is driving in order to stay off pain medication that could affect his ability to drive.  He testified that he usually drives for three hours and then takes a two-hour break in order to use the TENS unit.  He testified that he finds it hard to walk more than two blocks and can only stand for approximately two hours before the pain gets to the point that he has to sit down.  


Claimant has had no surgery as a result of this work injury and the medical records do not reflect any formal work restrictions being imposed upon claimant nor has there been any permanent functional impairment ratings offered.  

REASONING AND CONCLUSIONS OF LAW 


The first issue to be resolved is whether claimant has sustained any industrial disability and, if so, the extent of that industrial disability. 

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant’s injury resulted in symptoms in his low back and right leg.  A lumbar spine MRI did show some mild central spinal stenosis and mild bilateral bony foraminal stenosis at the L4-5 level.  An x-ray of the lumbar spine was normal.  During claimant’s medical care, as well as his physical therapy sessions, it was noted that claimant’s back and right leg symptoms improved markedly and, in fact, some of the medical records indicate that they resolved.  Claimant does continue to use a TENS unit for continued symptoms he has in his low back and right leg, however, claimant has been able to continue working as an over-the-road truck driver.  Claimant left defendant‑employer not because of his inability to work due to this injury but due to a misunderstanding between the two of them.  

No physician has issued formal permanent work restrictions resulting from this work injury nor has there been any permanent functional impairment ratings offered.  Claimant has set forth that there are certain activities which he finds affects and increases his symptoms such as pushing and pulling and lifting more than 50 pounds.  

After considering the evidence in this case, it is concluded that claimant has not established that the injury has impacted his earning capacity in a sufficient manner to establish that he should be entitled to an industrial disability award.  Therefore, no such benefits will be awarded.  

Claimant was taken off work on June 23, 2001 and did not return to work until November 29, 2001.  Claimant is entitled to temporary total disability benefits during those weeks.  

Claimant also was requesting that medical expenses attached to the hearing report be paid by defendant.  However, claimant acknowledged that these expenses were paid by defendant through another insurance policy defendant-employer has and that there are no outstanding medical expenses due and owing for this treatment.  Claimant further testified that he did not pay anything out of his own pocket for this medical treatment.  Therefore, defendant will not be ordered to pay additional medical expenses as a result of this decision.  

The agency records do not contain a first report of injury in this case.  Defendant was ordered to file a first report or to show at hearing good cause why the civil penalty provided by Iowa Code section 86.12 should not be imposed.  Defendant did not do so.  A civil penalty in the amount of $1,000.00 should, therefore, be imposed against defendant in this case.  

ORDER 


THEREFORE, IT IS ORDERED: 


That defendant shall pay claimant temporary total disability benefits from June 23, 2001 through November 29, 2001 at the weekly rate of two hundred ninety‑nine and 64/100 dollars ($299.64).  


That all accrued benefits shall be paid in a lump sum. 


That defendant shall pay interest pursuant to Iowa Code section 85.30. 


That claimant shall take nothing as it relates to permanent partial disability benefits.  


That defendant shall pay the costs of this action pursuant to rule 876 IAC 4.33.  


That defendant shall file subsequent reports of injury as required by the agency. 


That defendant shall pay a civil penalty in the amount of one thousand dollars ($1,000.00) to the Second Injury Fund of Iowa pursuant to Iowa Code section 86.12.  

Any party aggrieved by a decision, order, ruling, finding or other act of a deputy commissioner in a contested case proceeding arising under this chapter or chapter 85 or 85A may appeal to the workers' compensation commissioner in the time and manner provided by rule.  

Except as provided in 4.2(86) and 4.25(17A, 86), an appeal to the commissioner from a decision, order or ruling of a deputy commissioner in contested case proceedings shall be commenced within 20 days of the filing of the decision, order or ruling by filing a notice of appeal with the workers’ compensation commissioner.  The date the notice of appeal is filed shall be the date the notice of appeal is received by the agency. . . .  The notice shall be served on the opposing parties as provided in 4.13(86).



Except as provided in 4.6(85,86,17A) and 4.7(86,17A), service of all documents and papers to be served according to 4.12(86) and 4.18(85,86,17A) or otherwise upon a party represented by an attorney shall be made upon the attorney unless service upon the party is ordered by the workers’ compensation commissioner.  Service upon the attorney or party shall be made by delivery of a copy to or mailing a copy to the last known address of the attorney or party, or if no address is known, by filing it with the division of workers’ compensation.  Delivery of a copy within this rule means:  Handing it to the attorney or party; leaving it at the office of the attorney or party’s office or with the person in charge of the office; or if there is no one in charge of the office, leaving it in a conspicuous place in the office; or if the office is closed or the person to be served has no office, leaving it at the person’s dwelling house, or usual place of abode with some person of suitable age and discretion who is residing at the dwelling or abode.  Service by mail under this rule is complete upon mailing.  No documents or papers referred to in this rule shall be served by the workers’ compensation commissioner.

When an appeal to or review on motion of the commissioner is taken pursuant to 4.27(86, 17A) or 4.29(86, 17A), a transcript of the proceedings before the workers’ compensation commissioner shall be filed with the workers’ compensation commissioner within 30 days after the notice of the appeal is filed with the workers’ compensation commissioner.  The appealing party shall bear the initial cost of transcription on appeal and shall pay the certified shorthand reporter or service for the transcript.  

Signed and filed this ____5th______ day of November, 2004.

   ________________________







 STEVEN C. BEASLEY






                       DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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