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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MARTIN TORRES,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5015618

UNITED PARCEL SERVICE,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                Head Note Nos.:  1402.40; 2502

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Martin Torres, filed a petition in arbitration seeking workers’ compensation benefits from United Parcel Service (UPS), employer, and Liberty Mutual Insurance Co., insurer, both as defendants.  This matter was heard in Davenport, Iowa on May 1, 2006.  The record, in this case, consists of claimant’s exhibits 1-6, defendants’ exhibits A-B, and the testimony of claimant and James Corbin.

ISSUES

1.  Whether the alleged injury is a cause of permanent disability; and if so

2.  The extent of claimant’s entitlement to permanent partial disability benefits;

3.  Whether claimant is entitled to reimbursement for an independent medical evaluation (IME) pursuant to Iowa Code section 85.39.

The parties stipulated at hearing that claimant’s injury is a scheduled member disability to the right leg.

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:

Claimant was 31 years old at the time of hearing.  Claimant worked as a loader for UPS.  Claimant’s job duties included, but were not limited to, scanning packages and loading packages into trailers.  Claimant worked from 11:00 p.m. to 3:00 a.m.

On April 20, 2005, claimant was working with two UPS employees loading an irregular shape package.  Claimant testified the package weighed approximately 70 pounds.  Claimant testified he injured the upper part of his hamstring on his right leg while loading.  Claimant testified the injury occurred close to the end of his shift.  Claimant reported the injury to a supervisor and was sent home before his shift was completed.

James Corbin testified he works at UPS as a supervisor and was the midnight shift supervisor when claimant injured his leg.  Mr. Corbin testified claimant reported his injury toward the end of the shift.  Mr. Corbin testified claimant was limping when he reported the injury.  Mr. Corbin testified claimant was offered medical care for his injury, but declined it.  Mr. Corbin testified that, the next day, he received a phone call from claimant that he was going to the emergency room at a local hospital to treat for his right leg injury.  Mr. Corbin testified that claimant was referred to Camilla Frederick, M.D.

Claimant was evaluated by Dr. Frederick on April 21, 2005 with complaints of pain in his right hamstring following lifting at work.  Claimant was assessed as having a possible right hamstring tear.  He was referred for an MRI and returned to work at light duty.  Claimant was also given physical therapy.  (Exhibit A, page 1)

X-rays and an MRI, taken April 22, 2005, revealed no evidence of a herniated disc.  The MRI did show a benign fibrous lesion at the junction of the mid and distal thirds of the right femur.  It did not reveal a hamstring tear.  (Ex. A, pp. 10-12; Ex. 1, p. 7)

Claimant testified he was placed on light duty work at UPS for approximately one to two weeks.

On May 18, 2005, claimant returned to follow up care with Dr. Frederick.  Claimant noted improvement.  Claimant indicated the pain in his right hamstring increased with activity.  Claimant was assessed as having a right hamstring strain.  He was given a 30 pound weight restriction.  He was returned to physical therapy.  (Ex. A, pp. 3-4)  Claimant testified that physical therapy was of little benefit.

Claimant returned in follow up care with Dr. Frederick on May 27, 2005.  He reported discomfort due to increased lifting in physical therapy.  Claimant was given a 40 pound lifting restriction until June 2, 2005 and then return to full duty.  (Ex. A, pp. 5‑6)

Claimant testified that when he returned to work after his May 18, 2005 visit, he was assigned to sorting small packages of 25 pounds or less.

On June 3, 2005, Dr. Frederick released claimant to full duty.  (Ex. A, p. 7)  Claimant testified he returned to work at regular duty for a few days, but was placed in a work area that he believed was physically difficult, given his injury.  Claimant testified he left his employment with UPS a few days after returning to full duty because he wanted to work in a less strenuous area; because he wanted to work a different shift and wasn’t allowed to; and so he could stay home to care for his mother, who was very ill.

Claimant returned in follow up care with Dr. Frederick on August 12, 2005.  He was again returned to regular duties.  Claimant testified he asked Dr. Frederick for a second opinion and was referred to Robert Magnus, M.D.  (Ex. A, p. 8)

On August 23, 2005, claimant underwent a functional capacity evaluation (FCE).  The FCE indicated claimant’s test results were significantly affected by self-limiting behavior.  Claimant complained of intermittent right posterior thigh pain that burned when sitting or walking.  Symptoms increased to a pain level of 6, where 10 is excruciating pain, during testing.  Claimant was found to be able to lift 40 pounds to eye level, and 60 pounds occasionally from floor to waist.  He was placed in the medium work category.  (Ex. A, pp. 16-21)

On September 16, 2005, claimant was evaluated by Dr. Magnus.  Claimant complained of intermittent numbness from his right leg to his toes.  He was not working.  Dr. Magnus indicated there was nothing objectively found in diagnostic tests that would explain claimant’s persistent symptoms.  Dr. Magnus found claimant at maximum medical improvement (MMI).  He recommended claimant work on hamstring stretching and strengthening.  He recommended claimant discontinue Vicodin, but could stay on muscle relaxants and ibuprofen.  (Ex. A, pp. 13-14)

On November 29, 2005, claimant was evaluated by Charles Eddingfield, M.D., for an IME.  Claimant complained of difficulty with lifting, and walking or standing for an extended time.  The exam revealed a raised, indurated area on the upper part of claimant’s hamstring.  Dr. Eddingfield did not know if this raised area was a fatty mass or a hernia.  Dr. Eddingfield indicated the mass was tender to palpation.  Based on claimant’s complaints of pain, Dr. Eddingfield found claimant had a ten percent permanent partial impairment to the body as a whole.  Claimant indicated his pain was improving.  (Ex. 5, pp. 22-25)

On March 10, 2006, claimant returned for evaluation with Dr. Magnus.  Claimant complained of intermittent pain in the proximal posterior thigh and proximal hamstring area.  Claimant complained of the area catching.  Objective testing was negative.  Dr. Magnus indicated claimant’s complaints were out of proportion with what one would expect nearly one year after a hamstring pull or even a tear.  He found claimant had no permanent impairment.  (Ex. A, p. 15)

At hearing claimant showed the area of his injury, which appeared as a raised area on his upper right hamstring, where the right buttock meets the upper right thigh.  Claimant testified this area has been swollen since his injury.  Claimant testified that the back of his thigh hurts when he is active.  Claimant testified he is limited to standing for extended periods of time and has difficulty sitting on a chair on the area of his injury.  Claimant testified he still has pain in his leg.  He testified he has not received restrictions from any doctor regarding his injury.

CONCLUSIONS OF LAW

The first issue to be determined is if claimant’s injury is a cause of permanent disability.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact-finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-73 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).

Claimant testified that approximately one year after his injury, he still has pain in his right hamstring that limits his ability to work.  Claimant has no work restrictions from any physician.  He takes over-the-counter medications for his pain.  Claimant has not had surgery.

Two physicians have opined regarding the permanency of claimant’s disability.  Dr. Magnus opined claimant had no permanent partial impairment.  Dr. Magnus based his opinions, in part, on the lack of objective findings and diagnostic testing that would explain claimant’s subjective complaints of pain.  Dr. Magnus treated claimant on two occasions.  It should be noted that Dr. Frederick, the other treating physician, also did not indicate claimant had any permanent disability.

Dr. Eddingfield opined claimant had a ten percent permanent partial impairment based, in part, on claimant’s complaints of pain.  Dr. Eddingfield evaluated claimant once for an IME.  It is unclear from Dr. Eddingfield’s report how he calculated claimant had a ten percent permanent partial impairment to the body as a whole.  It does not appear from Dr. Eddingfield’s report that he performed any range of motion or strength testing to form his opinions.

Based upon the above, it is found that Dr. Magnus’s opinions regarding claimant’s permanency are more convincing.  For this reason, claimant has failed to prove his injury is a cause of permanent disability.

As claimant has failed to prove his injury is a cause of permanent disability, the issue regarding claimant’s entitlement to permanent partial disability benefits is moot.

The final issue to be determined is if claimant is entitled to reimbursement for an IME by Dr. Eddingfield pursuant to Iowa Code section 85.39.

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated "permanent disability" and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Defendants' liability for claimant's injury must be established before defendants are obligated to reimburse claimant for independent medical examination.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).

According to Iowa Code section 85.39, this agency can only order an employer to furnish an injured employee an IME for his disability, by a doctor chosen by the claimant, if there has been a previous disability evaluation by a doctor chosen by the employer.  The evidentiary record indicates that the employee-retained physician, Dr. Eddingfield, performed his IME on November 29, 2005.  It was not until approximately three months later in March of 2006 that claimant was evaluated by the employer-retained physician, Dr. Magnus.  For this reason, the provisions of Iowa Code section 85.39 are not applicable and the claim for reimbursement for the cost of Dr. Eddingfield’s exam is denied.  I am awarding costs so that at least $150.00 of the cost of Dr. Eddingfield’s IME will be paid to claimant.

ORDER

THEREFORE IT IS ORDERED:

That claimant shall take nothing from these proceedings in the way of permanent partial disability benefits.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33, including the costs of $150.00 towards the IME performed by Dr. Eddingfield.

Signed and filed this _____19th_____ day of May, 2006.

   ________________________






     JAMES F. CHRISTENSON






                    DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER
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