CHITTY v. SMITHWAY MOTOR XPRESS

Page 2

before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



  :

MATTHEW CHITTY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 5007226

SMITHWAY MOTOR XPRESS,
  :



  :                            A P P E A L


Employer,
  :



  :                         D E C I S I O N

and

  :



  :

LIBERTY MUTUAL,
  :         HEAD NOTE NOS.:  1803, 1806


  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:


The deputy’s actions finding the employer liable and awarding eighty percent (80%) permanent partial disability are well supported by the record and are affirmed without further discussion.


Defendants did not seek apportionment of disability when the case was before the hearing deputy.  Accordingly, that defense was waived.  Rule 876 IAC 4.28.


Defendants’ attempt to reduce the award using the holding in Excel Corp. v. Smithart, 654 N.W.2d 891 (Iowa 2002) is unfounded.  Even if the disability were apportioned using Iowa Code section 86.36(9)(c) the outcome is the same because all the claimant’s disability resulted from injuries with the same employer.  The basic impact of the section is to treat the two injuries as if they are one.  The only impact would be to divide the award of disability compensation between the two injuries.  The full responsibility rule still applies to hold the employer fully responsible for compensating the full amount of the disability that resulted from injuries for which it is liable.  Apportionment under section 85.36(9)(c) is only available if the earlier injury is compensated.


If Chitty had made claim for the 1999 injury, apportionment under section 85.36(9)(c) could possibly result.  He did not make such a claim and the employer was not and will not be paying compensation attributable to the 1999 injury on November 13, 2001, the date of the injury now under consideration in this case.  Since section 85.36(9)(c) requires that the employee be drawing compensation at the time of the subsequent injury, that key criterion for apportioning the disability is missing.  Even if not waived, the attempted defense would fail.


Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.


Signed and filed this 18th  day of June, 2004.

     



                  _______________________________________



                                             
       MICHAEL G. TRIER






       WORKERS’ COMPENSATION COMMISSIONER
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