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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

PATRICIA COCHRANE,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                  File Nos. 5015374; 5015375

DES MOINES PUBLIC SCHOOLS,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

EMC INSURANCE COMPANIES,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Patricia Cochrane, claimant, has filed a petition in arbitration and seeks workers’ compensation from Des Moines Public Schools, employer, and EMC Insurance, insurance carrier, defendants.  

This matter came on for hearing before Deputy Workers’ Compensation Commissioner, Jon E. Heitland, on September 25, 2007, in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 8, except that exhibit 4, pages 18a and 18b, were excluded upon objection; defense exhibits A through S;  as well as the testimony of the claimant.

ISSUES

The parties presented the following issues for determination in File 5015374:

Whether the claimant sustained an injury arising out of and in the course of employment on June 2, 2004.

Whether the alleged injury is a cause of permanent disability.

Whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

The extent of the claimant’s entitlement to permanent partial disability benefits.

The commencement date for any permanent partial disability benefits awarded.

Defendants assert an affirmative defense of apportionment.

Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

The parties presented the following issues for determination in File 5015375:

Whether the claimant sustained an injury arising out of and in the course of employment on November 23, 2004.

Whether the alleged injury is a cause of temporary disability.

Whether the alleged injury is a cause of permanent disability.

Whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

The extent of the claimant’s entitlement to permanent partial disability benefits.

Defendants assert an affirmative defense of apportionment.

Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Patricia Cochrane, was 63 years old at the time of the hearing.  Her education consists of a high school diploma.  

Her work history includes working as a “car hop”, waitress, and as a seamstress for several years, both in Iowa and Arizona.  

Claimant’s prior medical history includes several back injuries and three back surgeries.  While working for employer Bob Allen Companies in 1984, she fell, hurting her back.  (Exhibit A, page 1)  She was found to have a herniated disc at L4-5.  She underwent a back surgery at the L5-S1 level in 1984, then had to undergo another back surgery in 1986.  Again the surgery did not relieve her symptoms and she underwent another operation in 1986.  She eventually had a dorsal column stimulator inserted.  (Ex. B, p. 7) 

In 1987, claimant was hospitalized for back pain.  Claimant was off work from 1984 to 1987.  Claimant  settled her workers’ compensation claim against Bob Allen Companies in 1988, receiving benefits representing 60 percent industrial disability in January 1988.  Claimant also received compensation in June 1988 for a six percent impairment for an injury to her left arm while working for Bob Allen Companies.  (Exhibit I, pages 5-6)

Claimant then began working for Des Moines Public School District in 1988 as a school bus attendant, part time at first, then full time beginning in 1994.  Her duties in this job included helping students into the bus, including students who were in wheelchairs, and repetitively opening and closing bus doors, as well as operating the bus.  

On December 13, 1994, claimant suffered an injury to her back.  She was treated and placed on light duty for a time.  

She reported a right elbow injury on January 9, 1995, which she felt was from cumulative motion on the job.  She underwent several surgeries from Delwin Quenzer, M.D., including a cubital tunnel release. 

Claimant also had a prior left shoulder injury in 1998 when she slipped on some ice and injured her left shoulder and elbow.  She again underwent surgery with Dr. Quenzer.  

Claimant brought a workers’ compensation action against employer Des Moines Public Schools, and received an award of 20 percent industrial disability for the left shoulder injury, and 11 percent impairment for her right arm injury.  Defendant employer paid this award to claimant.  

Claimant was advised at the time of her left shoulder injury not to continue driving a bus, but she continued to perform those duties.  

On June 2, 2004, one of two alleged injury dates in this case, claimant reported to her employer pain on her left side, extending from her hand to her neck.  Claimant felt this pain stemmed from her bus driving duties, due to repetitive motion of opening the bus door, turning her neck and shoulder to look into the rearview mirror in traffic, and turning to monitor the student passengers.  Claimant states her pain progressed over a period of time.  In late 2002, the employer installed automated doors. 

On June 4, 2004, claimant was sent to Bern Boyett, M.D., an occupational physician.  At that time she had symptoms of numbness and tingling in her fingers, elbow, shoulder and neck.  He diagnosed left carpal tunnel syndrome and left ulnar nerve neuropathy.  Dr. Boyett did not feel these symptoms were work related.

On August 8, 2004, claimant saw her family doctor, Joyce Christy, M.D., who referred her to Teri Formanek, M.D.  (Ex. 2, p. 10)  Dr. Formanek agreed with the diagnosis of left carpal and left ulnar nerve neuropathy.  

Claimant states she also experienced hip and back pain in November 2004.  As a result she postponed scheduled treatment for her arm and shoulder.  Again, claimant states the back and hip pain was progressive over time, becoming worse in November 2004.  She reported a back and hip injury to her employer on November 23, 2004.  She was referred to Scott Neff, M.D., who noted claimant’s prior back injury.  He recorded that claimant was now complaining of left buttock pain radiating down her left leg and beginning about five or six months prior her December 2004 visit with him. 

Dr. Neff referred her to M.S. Iqbal, M.D., for pain relief.  Claimant confirmed Dr. Iqbal administered a series of epidural injections, and provided a permanent spinal cord stimulator.  Claimant acknowledges his treatment did help relieve some of her pain, but testified her back and hip pain did continue.  

Claimant left work in November 2004 and received long-term disability benefits.

Dr. Neff referred claimant to William Boulden, M.D., who had performed claimant’s prior laminectomy.  

The notes of Dr. Neff, Dr. Iqbal, and Dr. Boulden do not contain any reference to her work as a possible cause of her pain.  Dr. Boulden and Dr. Iqbal confirmed claimant did not mention her bus driving duties to them in her initial visits.  Dr. Iqbal noted when he saw claimant on January 10, 2005, that she was suffering from pre-existing degenerative disc disease contributed to by three lumbar laminectomies in 1984 and 1985.  (Ex. 6, p. 54-57)  

Claimant was also seen by Dr. Boyett on January 31, 2005.  (Ex. 5, p. 22)  At that time she attributed her back and hip pain to bouncing in the school bus.  Dr. Boyett agreed with the diagnosis of left carpal tunnel syndrome and left ulnar neuropathy.  He did not feel these conditions were work related.  (Ex. 5, p. 21)

She has not been terminated from her position with the employer and can apply for openings there.  No positions have been offered to her.  

On June 8, 2007, claimant underwent carpal tunnel surgery by Dr. Formanek.  (Ex. 4, p. 17a-b)

David T. Berg, D.O., conducted an independent medical examination of the claimant.  He noted the aspects of claimant’s jobs as a bus driver, and stated he had treated many patients in bus and truck driving jobs.  He also noted her back pain seemed to improve over the summer months when she was not driving a bus, then returned when the school year began. 

Dr. Berg concluded “In my opinion Ms. Cochrane sustained an aggravation of her low back pain as a result of her bus-driving job at Des Moines Public Schools”.  (Ex. 1, p. 6)

In regards to her left arm and shoulder pain, he noted Dr. Berg and Dr. Formanek did not feel her left carpal tunnel syndrome was work related, due to her hyperthyroidism, a known cause of carpal tunnel syndrome.  However, Dr. Berg disagreed, stating claimant’s thyroid levels were normal due to her medication, commenting “I believe a review of the medical literature, combined with laboratory results clearly indicating normal thyroid hormone levels, results in the conclusion that hypothyroidism is a very unlikely etiology of this patient’s carpal tunnel syndrome.”  (Ex. 1, p. 8)  He also noted that the automation of claimant’s bus, relied on by Dr. Berg and Dr. Formanek, believed repetitive motion of the right hand, whereas claimant’s current carpal tunnel syndrome was on the left, where she experienced entrapment before. 

He stated, “Based on my experience with similar cases I believe this patient’s carpal tunnel syndrome is a result of her employment.”  (Ex. 1, p. 8)

He assigned to claimant a seven percent impairment of the body as a whole for her back condition, and three percent of the left upper extremity for the left carpal tunnel syndrome, or two percent of the body as a whole.  He combined these impairments to yield a total impairment of nine percent of the whole person.  (Ex. 1, p. 8)  He restricted her from driving a bus, imposed a 20 pound lifting restriction, and prohibited repetitive bending, pinching or gripping with the left hand.  

Dr. Jones also conducted an independent medical examination.  He also noted clamant’s back pain subsided during the summer months when she was not driving a bus.  He concluded, “It is my opinion the patient’s low back pain was due to an aggravation of her lumbar disk disease as a result of her bus driving.  I believe this activity resulted in an aggravation of her disk disease beyond what would be expected during the natural aging process.”  (Ex. 7, p. 74)  Dr. Jones addressed only claimant’s back pain; he did not address her left arm condition.  He also did not assign any work restrictions.

Dr. Iqbal recommended claimant not lift more than five pounds or carry more than two pounds occasionally.  (Ex. 6, p. 72b)

Further facts will be developed in the analysis below.  

CONCLUSIONS OF LAW

The first issue in File 5015374, alleged date of injury June 2, 2004,  alleging an injury to claimant’s left hand, neck and shoulder due to repetitive bouncing, turning, and twisting while driving a bus, is whether the claimant sustained an injury arising out of and in the course of employment on June 2, 2004.  Closely related to this issue is whether the alleged injury is a cause of temporary or permanent disability.

The first issue is whether the alleged injury is a cause of permanent disability.  Claimant’s post-hearing brief failed to address this issue. 

Claimant reported to her employer in June 2004 she was experiencing pain on her left side from her neck to her hand, which she attributed to her bus driving duties.  

Claimant previously had an 11 percent left upper extremity rating from Dr. Quenzer in 1995.  (Ex. A, p. 11)  This was based on repetitive motion at work.  She also had a traumatic injury in 1998 when she slipped on ice.  These injuries resulted in a workers’ compensation award of 20 percent industrial disability.  She was able to return to work following those injuries, but following her 2004 injuries she was not able to return to work. 

Claimant’s complaints of left arm pain in 2004 eventually resulted in carpal tunnel surgery by Dr. Formanek.  However, Dr. Formanek was not able to causally relate her left arm condition in 2004 and 2005 with her bus driving activities.  Claimant was also on thyroid medication which can also contribute to carpal tunnel syndrome.  

Dr. Boyett was also unable to causally connect claimant’s current left carpal tunnel condition to her bus driving activities, again based on claimant’s use of thyroid medication as well as her history of past entrapment problems.  Both doctors noted that claimant’s bus had become “automated” and therefore involved less repetitive motion.  Neither doctor assigned any work restrictions based on claimant’s left arm or shoulder.

Dr. Berg felt there was a causal connection between claimant’s left arm condition and her bus driving duties.  He very convincingly explained that claimant’s thyroid levels were well under control by her medication, and not likely to be causing her left carpal tunnel syndrome. He also noted the change to an automated bus would not have relieved repetitive stress on her left hand.  

Greater weight will be given to the opinion of Dr. Berg.  It is found claimant’s current left carpal tunnel syndrome is caused by her bus driving activities.  It is found she has suffered an injury arising out of and in the course of her employment manifesting on June 2, 2004. 

The next issue is whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

Neither claimant nor defendant addressed this issue in their post-hearing briefs.  The hearing report seems to indicate claimant is seeking a running healing period award.  However, claimant has received ratings of permanent impairment for this injury, indicating she has reached maximum medical improvement.  There is also a notation “never taken off work”.  

There is insufficient information on which to base an award.  Claimant has failed to carry her burden of proof to show she is entitled to an award of healing period benefits for this injury. 

The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits.

Dr. Berg assigned claimant a rating of three percent permanent partial impairment of her left arm for carpal tunnel syndrome.  Although claimant stated her pain extended to her shoulder, there is no medical opinion in the record indicating her injury extended beyond the scheduled member.  Again, neither party addressed this disputed issue.  

All the doctors seem to refer to this injury as a carpal tunnel syndrome situation.  It is found claimant’s June 2, 2004 work injury resulted in impairment to the left arm only.  Claimant will be awarded three percent of 250 weeks pursuant to Iowa Code section 85.34(2), or 7.5 weeks. 

The next issue is the commencement date for any permanent partial disability benefits awarded.

Again, neither party addressed this issue in briefs.  Permanent partial disability benefits shall commence June 3, 2004. 

The next issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code Section 85.27.

As claimant has been found to have sustained a work related injury, all medical treatment for that injury shall be the responsibility of the defendants. 

The first issue in file 5015375, date of injury November 23, 2004, allegedly involving injury to the spine and left leg due to repetitive bouncing, turning, and twisting while driving a bus, is whether the claimant sustained an injury arising out of and in the course of employment on November 23, 2004.  Closely related to this issue is whether the alleged injury is a cause of temporary or permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant argues her back condition failed to resolve after her 1984 and 1985 surgeries.  Those surgeries were performed by Dr. Bunten and by Dr. Boulden.  In 1986, claimant had a third surgery by Dr. Jones which provided relief.

In February of 2007, Dr. Jones conducted an independent medical examination of claimant.  Claimant related to Dr. Jones that her bus driving duties included about 20 hard bounces to her back daily for the 17 years she had been bus driving.  He concluded her low back pain was due to an aggravation of her lumbar disk disease as a result of her bus driving, and was to a degree beyond what would be expected from the natural aging process.  (Ex. 7, pp.74-75)

Dr. Christy, claimant’s family doctor, also felt claimant’s back pain was due to her bus driving activities.  (Ex. 2, p. 14)

Defendants rely on Dr. Boulden’s opinion that claimant’s current back condition is not related to her work activities.  They note that claimant’s initial treating doctors—Dr. Neff, Dr. Boulden, and Dr. Iqbal—do not show in their notes, or by their deposition answers, that claimant attributed her back pain to her bus driving duties to them.  Dr. Christy, her family physician, did initially note that claimant’s back pain seemed to be worse when she was driving the bus.  

Exhibit H, pages 1 and 2, a letter from defendants’ counsel to Dr. Boulden summarizing their conversation on September 5, 2005, indicates that Dr. Boulden felt claimant’s current back problems were not caused by her bus driving activities.  Instead, he felt her pain was due to her longstanding degenerative disc disease.  Although the letter from defense counsel Dr. Boulden ascribed to does refer to a “specific” injury, he agrees with a statement that “At no time did she report that driving a bus has made her back worse”.  

Although claimant did not report in her initial doctor visits that she felt bus driving was the cause of her back pain, that does not necessarily mean she has now falsely attributed her pain to that cause.  Many claimants do not know the cause of their pain when it first occurs.  Often their doctors do not either.  

As for Dr. Boulden’s opinion, it is noted that Dr. Boulden did not write a report saying he did not feel her bus driving was not the cause of her back pain.  Rather, he simply ascribed to defendants’ counsel’s summary of their conversation.  In addition, that summary refers twice to “specific injury”, when claimant has not alleged a specific injury, but rather a cumulative injury over time.  

Dr. Jones, on the other hand, spent considerable time with claimant and authored a detailed report.  He clearly feels her present back pain is at least an aggravation of her prior back problems, and that it is caused by her bus driving activities over the years.  He specifically distinguishes present pain caused by bus driving from the pain which would otherwise be expected due to her degenerative disc disease.

Greater weight will be given to the opinion of Dr. Jones.  It is found claimant has carried her burden of proof to show her present back pain is an aggravation of her pre-existing back conditions, caused by repetitive bus driving activity.  It is found she has suffered a cumulative injury to her back and left leg arising out of and in the course of her employment, and manifesting on November 23, 2004.  It is also found the cumulative injury is a cause of both temporary and permanent disability. 

The next issue is whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

As claimant has been found to have suffered a work injury, it is also found that she is entitled to temporary disability benefits for time lost from work due to that injury.  Claimant seeks healing period benefits from August 12, 2005 to March 31, 2006. 

Neither party addressed this issue in their post-hearing briefs.  Claimant will be awarded healing period benefits from August 12, 2005 to March 31, 2006. 

The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 63 years old at the time of the hearing.  Her education is limited to a high school diploma.

Her work experience involves mostly working as a seamstress, and as a bus driver.  However, following her work injuries it is recommended she not return to work as a bus driver due to her back condition.  She has permanent work restrictions against lifting more than 20 pounds.  She has suffered a significant loss of earnings as a result of her back injury, as she has not been able to return to her job as a bus driver for the school district.  Her lack of education and her age will work against her in competing for jobs against applicants who are younger, better educated, and who are not disabled. 

Based on these and all other appropriate factors of industrial disability, it is found that as a result of the work injury, the claimant has an industrial disability of 75 percent, subject to the apportionment analysis below. 

The next issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code Section 85.27.

Again, neither attorney addressed this issue in their post hearing briefs.  Defendants do note that Dr. Neff, Dr. Boulden, and Dr. Iqbal were not authorized by them.  However, it is clear that these physicians did further claimant’s treatment and identification of her condition.  Claimant will be awarded the costs of their services. 

In both cases, defendants assert an affirmative defense of apportionment.  Defendants seek a “credit” for the prior awards of 20 percent industrial disability and 60 percent industrial disability claimant received for past injuries.  Once again, claimant failed to address this issue in her post-hearing brief. 

Iowa Code section 85.34(7) provides:

7. Successive disabilities. 
a. An employer is fully liable for compensating all of an employee's disability that arises out of and in the course of the employee's employment with the employer. An employer is not liable for compensating an employee's preexisting disability that arose out of and in the course of employment with a different employer or from causes unrelated to employment. 

b. If an injured employee has a preexisting disability that was caused by a prior injury arising out of and in the course of employment with the same employer, and the preexisting disability was compensable under the same paragraph of subsection 2 as the employee's present injury, the employer is liable for the combined disability that is caused by the injuries, measured in relation to the employee's condition immediately prior to the first injury. In this instance, the employer's liability for the combined disability shall be considered to be already partially satisfied to the extent of the percentage of disability for which the employee was previously compensated by the employer. 

If, however, an employer is liable to an employee for a combined disability that is payable under subsection 2, paragraph "u" , and the employee has a preexisting disability that causes the employee's earnings to be less at the time of the present injury than if the prior injury had not occurred, the employer's liability for the combined disability shall be considered to be already partially satisfied to the extent of the percentage of disability for which the employee was previously compensated by the employer minus the percentage that the employee's earnings are less at the time of the present injury than if the prior injury had not occurred. 

c. A successor employer shall be considered to be the same employer if the employee became part of the successor employer's workforce through a merger, purchase, or other transaction that assumes the employee into the successor employer's workforce without substantially changing the nature of the employee's employment

Claimant settled a workers’ compensation claim in 1988, receiving benefits representing 60 percent industrial disability for back pain from a work injury.  Claimant also received compensation in June 1988 for a six percent impairment for an injury to her left arm from a work injury.  These awards were from a prior employer. 

Claimant received an award of 20 percent industrial disability for a left shoulder injury, and a right arm injury, from the present employer. 

First, it must be noted that the injury in File 5015374, claimant’s left carpal tunnel condition, occurred on June 2, 2004.  This is prior to September 7, 2004, and thus prior law on apportionment for successive work related injuries applies.

Apportionment of disability between a preexisting condition and an injury is proper only when some ascertainable portion of the ultimate industrial disability existed independently before an employment-related aggravation of disability occurred.  Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Varied Enterprises, Inc. v. Sumner, 353 N.W.2d 407 (Iowa 1984).  Hence, where employment is maintained and earnings are not reduced on account of a preexisting condition, that condition may not have produced any apportionable loss of earning capacity.  Bearce, 465 N.W.2d at 531.  Likewise, to be apportionable, the preexisting disability must not be the result of another injury with the same employer for which compensation was not paid.  Tussing v. George A. Hormel & Co., 461 N.W.2d 450 (Iowa 1990).

The burden of showing that disability is attributable to a preexisting condition is placed upon the defendant.  Where evidence to establish a proper apportionment is absent, the defendant is responsible for the entire disability that exists.  Bearce, 465 N.W.2d at 536-37; Sumner, 353 N.W.2d at 410-11.

In this case, it is found that no ascertainable portion of the disability claimant now has in her left arm existed independently before the employment-related aggravation of  occurred.  Claimant had no prior work restrictions related to that condition, and she was able to perform her job duties.  Her prior left arm condition did not produce any apportionable loss of earning capacity.  There will be no apportionment in File 5015374.
In File No. 5015375, the back injury, the date of injury is November 23, 2004.  Thus this injury occurred post September 7, 2004, and is governed by Iowa Code section 85.34(7).  Defendants seek apportionment for the prior award of sixty percent industrial disability for back pain claimant received in 1988 from a prior employer. 

Under Iowa Code section 85.34(7), the normal rule is there is no apportionment for prior conditions.  However, an exception exists when the prior condition was from an injury with another employer, or from a non-work related event or process. 

In this case, the prior injury was with another employer.  Thus, defendants are entitled to an apportionment.  The industrial disability award in this case for claimant’ back injury will be reduced by the industrial disability award claimant received for a back injury while employed by Bob Allen Companies in 1988, or sixty percent.  Thus, claimant will be awarded 15 percent industrial disability in this decision for her back injury. 

ORDER

Therefore it is ordered:

In File 5015374, date of injury June 2, 2004: 

Defendants shall pay unto the claimant seven point five (7.5) weeks of permanent partial disability benefits at the rate of three hundred sixty-three and 41/100 dollars ($363.41) per week from June 3, 2004.

Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the claimant’s prior medical expenses submitted by claimant at the hearing. 

 Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

In File 5015375, date of injury November 23, 2004:

Defendants shall pay unto the claimant healing period benefits from August 12, 2005, to March 31, 2006, at the rate of four hundred three and 36/100 dollars ($403.36) per week. 
Defendants shall pay unto the claimant seventy-five (75) weeks of permanent partial disability benefits at the rate of four hundred three and 36/100 dollars ($403.36) per week from March 31, 2006.

Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the claimant’s prior medical expenses submitted by claimant at the hearing. 

 Defendants shall pay the future medical expenses of the claimant.

Signed and filed this ___11th__ day of February, 2008.

   ________________________







 JON E. HEITLAND
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Thomas J. Reilly

Attorney at Law
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Des Moines,  IA  50311

Jane V. Lorentzen

Attorney at Law
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Des Moines,  IA  50312
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14 IF  = 13 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


