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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

BRADLEY HUFF,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                         File No. 5010335
ABF FREIGHT SYSTEM, INC.,
  :



  :                  ARBITRATION DECISION

Employer,
  :



  :                      PENALTY BENEFITS
and

  :



  :

ACE USA WORKERS’ 
  :

COMPENSATION,
  :



  :                 Head Note No.:  4000.2

Insurance Carrier,
  :


Defendants.
  : 
______________________________________________________________________

STATEMENT OF THE CASE

Bradley Huff, claimant, filed a petition in arbitration seeking workers' compensation benefits from ABF Freight System, Inc., and its insurer, ACE USA Workers' Compensation, as a result of an injury he allegedly sustained on February 5, 2002 that allegedly arose out of and in the course of his employment.  This case was fully submitted in Des Moines, Iowa, on April 6, 2010.  The evidence in this case consists of joint exhibits A through Z and AA through PP.  The parties orally agreed prior to the scheduled hearing that this matter could be submitted on joint exhibits, without an evidentiary hearing, and no evidentiary hearing was held.  
ISSUES

Whether claimant is entitled to penalty benefits under Iowa Code section 86.13 and, if so, how much;
FINDINGS OF FACT

The deputy workers' compensation commissioner having considered the evidence in the record finds that:  
Bradley Huff, claimant, filed original notice and petitions for several alleged injury dates seeking workers' compensation benefits from ABF Freight System, Inc., (hereinafter ABF) and its insurers Reliance and ACE USA Workers' Compensation.  (Exhibit A, pages 1-10; Ex. B, pp. 11-15; and Ex. C, pp. 16-26)  An arbitration decision filed with ABF and Reliance as the insurer found on April 30, 2003 that claimant sustained a work injury on November 24, 1997, claimant had not proved that he sustained a work injury on November 15, 1999, claimant had failed to prove the November 24, 1997 injury caused either a temporary or permanent disability and claimant took nothing from those proceedings.  (Ex. A, pp. 1-10)  An arbitration decision filed with ABF and Reliance as the insurer found on July 19, 2004 that claimant had failed to prove he sustained a work injury on November 14, 2001 as alleged.  (Ex. B, pp. 11-15)  
An arbitration decision filed with ABF and ACE USA Workers' Compensation (hereinafter collectively defendants) found on January 9, 2007 that claimant sustained a compensable work injury on February 5, 2002, claimant was not entitled to temporary total disability benefits, claimant was not entitled to penalty benefits under Iowa Code section 86.13 and defendants were liable for identified medical expenses.  (Ex. C, pp. 16-26)  Claimant appealed the January 9, 2007 decision to the workers' compensation commissioner and in his March 14, 2007 appeal brief raised the issues of whether the February 5, 2002 injury caused a permanent disability, the extent of his permanent partial disability (industrial disability) loss of earning capacity, whether penalties should be imposed and whether he should be awarded costs associated with requests for admissions.  (Ex. D, pp. 27-45)  Defendants filed an appeal brief on May 3, 2007 and argued that claimant had not sustained any permanent disability as a result of the alleged injury on February 5, 2002.  (Ex. D, pp. 27-45)  Claimant's reply brief filed May 14, 2007 discussed that claimant had sustained a permanent aggravation of his pre-existing back condition on February 5, 2002 and that he sustained a permanent loss of earning capacity.  (Ex. F, pp. 71-82)  The workers' compensation commissioner filed an appeal decision May 21, 2008 that "reversed" the January 9, 2007 arbitration decision and found that claimant sustained a compensable aggravation injury entitling him to 225 weeks of permanent partial disability benefits commencing April 15, 2002 at a weekly rate of $534.27, claimant was not entitled to penalties and claimant was not entitled to costs associated with requests for admissions.  (Ex. G, pp. 83-99)  Defendants were ordered to pay accrued benefits in a lump sum (Ex. G, p. 98) and with the award of 225 weeks of permanent partial disability benefits commencing on April 15, 2002 all of the weekly benefits had accrued as of the date of the May 21, 2008 appeal decision.  (The May 21, 2008 appeal decision will sometimes hereinafter be referred to as the appeal decision.)  

Defendants filed a petition for judicial review on April 18, 2008 seeking "modification” of the appeal decision.  (Ex. H, p. 100-103)  On April 21, 2008, claimant filed a petition for judicial review seeking modification of the appeal decision to include all causally related medical expenses.  (Ex. I, pp. 104-107)  On or about May 5, 2008, claimant filed a motion for judgment pursuant to Iowa Code section 86.42 to convert the appeal decision into a judicial judgment.  (Ex. J, pp. 108-109)  On May 8, 2008, defendants filed an application for stay the enforcement of the appeal decision award.  (Ex. K, pp. 110-122)  The district court on June 2, 2008 denied defendants' application for stay and granted claimant's motion for judgment in an amount equal to the sum of the accrued weekly benefits ($120, 210.75)  (The entire 225 weeks of benefits plus interest pursuant to Iowa Code sections 85.30 and 535.3(2)).  (Ex. L, pp. 123-125)  In an order filed June 23, 2008 the district court consolidated defendants' and claimant's petitions for judicial review.  (Ex. M, pp. 126-127)  
On July 1, 2008, defendants filed a notice of appeal to the Supreme Court of the district court’s June 2, 2008 ruling on motion for judgment and application for stay.  (Ex. N, pp. 128-132)  On July 3, 2008 defendants in district court gave notice of posting bond on their appeal to the Supreme Court.  (Ex. O, pp. 133-136)  The Supreme Court after filings by claimant and defendants apparently ultimately ruled that defendants' notice of appeal of the June 2, 2008 district court ruling on motion for judgment and application was either interlocutory or moot and that notice of appeal was dismissed.  (Ex. U, pp. 203-204; Ex. W, pp. 205-213; Ex. X, pp. 214-218; Ex. Y, pp. 219-220; Ex. Z, pp. 221-225; Ex. AA, pp. 230-235; Ex. BB, pp. 236-241; Ex. CC, pp. 242-243; Ex. DD, pp. 244-248 and Ex. EE, pp. 249-252)

While defendants' appeal to the Supreme Court of the district court's June 2, 2008 ruling on the motion for judgment and application for stay was pending the district court filed an order July 9, 2008 that the judicial review proceedings would go forward as previously scheduled.  (Ex. P, p. 137)  Defendants' judicial review brief filed on or about July 17, 2008 asserted that "the commissioner erred in reversing the deputy's finding that claimant failed to meet his burden of proof that he sustained permanent impairment relating to an alleged injury on 2/5/02."  (Ex. Q, pp. 138-164, 149)  Claimant's respondent’s brief on judicial review and brief in support of cross-petition generally argued that the appeal decision correctly found that claimant sustained a permanent disability and a permanent loss of earning capacity as a result of the February 5, 2002 work injury and the appeal decision erred in limiting the award of medical expenses to the same as the arbitration decision awarded.  (Ex. R, pp. 165-187, 166, 186)  Defendants' reply brief on cross-appeal issue filed on August 4, 2008 argued that it was not error in the appeal decision to award only the medical expenses awarded in the arbitration decision.  (Ex. S, pp. 188-191, 188)  The district court filed its ruling on petition for judicial review on September 12, 2008 and affirmed the agency decision "in its entirety."  (Ex. T, pp. 192-200, 199)

On or about October 10, 2008, defendants filed a notice of appeal to the Iowa Supreme Court of the district court's September 12, 2008 ruling on petition for judicial review and "from all other adverse decisions and orders herein."  (Ex. U, pp. 201-202)  Defendants' brief filed in the Supreme Court on February 10, 2009 described the issue presented for review as:  "The Commissioner erred in finding claimant met his burden of proof that he sustained permanent disability relating to an alleged injury on 2/5/02."  (Ex. FF, pp. 253-280, 255, 267)  Claimant's appellee's "final brief" filed in the Supreme Court on or about February 12, 2009 stated the issue presented for review as:  "The commissioner's decision finding Huff [claimant] proved a permanent disability relating to his injury on 2/5/02 was not irrational, illogical, or wholly unjustified, but rather supported by substantial evidence in the record."  (Ex. GG, pp. 281-308, 283-285)  The defendants' reply brief filed in the Supreme Court on February 17, 2009 stated the same issue as was stated in their appellants’ brief filed February 10, 2009.  (Ex. HH, pp. 309-320, 310, 311)  In a decision filed April 22, 2009 the Iowa Court of Appeals affirmed the district court’s September 12, 2008 ruling on judicial review and found that the commissioner properly imposed the burden of proof on Huff [claimant] and ruled that he had proved causation and permanency of a disability as a result of the February 5, 2002 injury.  (Ex. II, pp. 321-327)  Defendants filed an application for further review by the Supreme Court on May 12, 2009 (Ex. JJ, pp. 328-351) which the claimant resisted on May 19, 2009.  (Ex. KK, pp. 352-375)  On June 17, 2009 the Supreme Court filed an order denying defendants' application for further review.  (Ex. LL, p. 376)
Defendants paid a check to claimant in the amount of $120,210.75 dated June 22, 2009 that was received by claimant's attorney on June 29, 2009.  (Ex. OO, p. 385 and Ex. PP, p. 386)  In a letter dated June 29, 2009 to defendants' attorney claimant's attorney asked that claimant be paid an additional $176.00 for printing costs ordered by the Court of Appeals.  (Ex. PP, pp. 386-387)
Claimant filed the original notice and petition in the instant matter seeking penalty on July 6, 2009.  (Agency file)  On December 4, 2009, claimant served a request for admissions on defendants.  (Ex. NN, pp. 381-384)  Defendants served their answers to claimant's interrogatories on February 1, 2010 stating:
Within the 30 day appeal period, Defendants analyzed the Commissioner's Appeal Decision and determined a Petition For Judicial Review was warranted and directed their attorneys to file same within the time limits provided by statute.  The reasons for appeal were set forth in Defendants' appeal briefs and arguments during the Court appeals.

(Ex. MM, p. 378)

and

Mr. Vazquez, senior claim representative for Gallagher Bassett Service and Tammy Kaelin with ABF were aware and/or in possession of all medical and legal information on Mr. Huff's low back claim going back to the original claim for a 1997 injury and Claimant's subsequent 3 litigations for his low back, all 3 of which resulted in defense decisions after trail, including the claim for an alleged injury of 02/05/02.  One or both of them made the decision to appeal to the District Court and Supreme Court.

(Ex. MM, p. 379)

CONCLUSIONS OF LAW

The issues to be resolved are whether claimant is entitled to penalty benefits under Iowa Code section 86.13 and, if so, how much.  
Iowa Code section 86.13 (2009) fourth unnumbered paragraph provided:  

If a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the workers' compensation commissioner shall award benefits in addition to those benefits payable under this chapter, or chapter 85, 85A, or 85B, up to fifty percent of the amount of benefits that were unreasonably delayed or denied.

Iowa Code section 86.13(2009) was amended by 2009 Iowa Acts, Ch. 179, sec. 110 by numbering the previously unnumbered paragraphs and making amendments to the previously unnumbered paragraph four in what is now Iowa Code section 86.13(4a) (2009 Iowa Code Supplement)  The 2009 Iowa Acts, ch. 179 specified no specific effective date for the amendment in section 110.  In claimant's post-hearing brief filed April 27, 2010 he agreed that the applicable law in the instant proceeding would be the statute as it existed prior to its most recent amendment.  Defendants effectively argue in their post-hearing brief filed April 27, 2010 that the amended version of Iowa Code section 86.13 should not apply and the applicable statutory law should be that existed prior to the 2009 amendment.  Thus, the parties agree the applicable statutory law is Iowa Code section 86.13 (2009) (the law prior to the 2009 amendment).  The parties agreement is clearly appropriate.  The instant case involves an injury date of February 5, 2002, the award of weekly benefits was in an appeal decision filed August 21, 2008, all weekly benefits awarded had accrued before August 21, 2008, the adjudication of weekly benefits was finalized on June 17, 2009 when the Supreme Court denied defendants’ application for further review, and the payment for accrued weekly benefits was made in June 2009 (either June 22, 2009 when the check was issued or June 29, 2009 when the check was received by claimant).  The only event in this matter that occurred after July 1, 2009 was the filing of claimant's original notice and petition in the instant matter on July 6, 2009.  

The applicable statutory law is Iowa Code section 86.13(2009).  The provisions of 2009 Iowa Acts, Senate File 478, sec. 110 amending Iowa Code section 86.13 are not applicable.  See Iowa Code section 4.13(2) and 4.5; Thorp v. Casey's Gen. Stores, Inc., 446 N.W.2d 457, (Iowa 1989); Heartland Express v. Gardner, 675 N.W.2d 259 (Iowa 2003); and Anderson Financial Services, LLC v. Miller, 769 N.W.2d 575 (Iowa 2009).

The flaw in the commissioner’s analysis is that the reasonableness of the employer’s denial or termination of benefits does not turn on whether the employer was right.  The issue is whether there was a reasonable basis for the employer’s position that no benefits were owing.

. . . Whether this information ultimately turned out to be correct in view of Dr. Abernathey’s oral instructions to Craddock is unimportant.  What is determinative is whether the employer was reasonable in accepting the physician’s release at face value and concluding the claimant’s entitlement to industrial disability was questionable.  As noted above, functional impairment and the ability to maintain one’s pre-injury earning level are important factors in assessing industrial disability.  We agree with the district court that in view of the employer’s reasonable belief that the claimant could perform her pre-injury job without limitation, “the issue of industrial disability was fairly debatable” as a matter of law. 

. . . The failure of the employer to inform the injured worker of its reason for denying or terminating benefits is not an independent ground for awarding penalty benefits.

. . . The Meyers case did not involve a claim that the employer had not contemporaneously communicated a reason for nonpayment to the claimant, so in that respect our discussion was dicta.

Notwithstanding the gratuitous nature of our comments, we left the erroneous impression that the employer had an obligation under all circumstances to inform the employee of the reason for any delay in payment upon commencement of the delay or suffer a penalty if it did not so inform the employee.  As our analysis in the present decision establishes, however, section 86.13 does not permit penalty benefits for any reason other than the absence of a reasonable basis to delay or terminate benefits.  To the extent we stated otherwise in Meyers, we disavow such statements.

. . . .

On the other hand, when an employer terminates benefits before the claimant returns to work, the employer’s failure to give a thirty-day notice as required by section 86.13 may result in penalty benefits.  That is because in the absence of the required notice, an employer has no right to stop paying benefits.  See Iowa Code § 86.13 para. 2 (stating “payments shall be terminated only . . . upon thirty days’ notice . . .” (emphasis added)); Auxier v. Woodward State Hosp.-Sch., 266 N.W.2d 139, 142 (Iowa 1978) (holding Due Process Clause requires pre-termination notice “except where the claimant has demonstrated recovery by returning to work”).  If an employer has not given the thirty-day notice, it has no reasonable excuse for terminating benefits, even if it has a reasonable basis to contest the employee’s entitlement to benefits.  So, under the limited circumstances when pre-termination notice is required, a failure to convey the reason for termination to the worker prior to terminating benefits can, in fact, result in the imposition of a penalty.

Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299, 307-309 (Iowa 2005)

A claimant seeking to recover under this statute must establish “a delay in the commencement of benefits or a termination of benefits.’”  Keystone Nursing Care Ctr. v. Craddock, 705 N.W.2d 299, 307 (Iowa 2005).  The burden then shifts to the insurer “to prove [ ] a reasonable cause or excuse” for the delay or denial.  Christensen v. Snap-On Tools Corp., 554 N.W.2d 254, 260 (Iowa 1996)  “A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.”  Id.

. . . .

In the Christensen case, we held the “fairly debatable” standard used in the tort of bad faith denial of insurance claims should be used for purposes of section 86.13 penalty benefits in determining whether a workers’ compensation insurer had a reasonable basis to deny a claimant’s claim.  Id. 

This court recently stated the following principles with respect to the reasonable-basis element of a bad-faith tort claim: 

A reasonable basis exists for denial of policy benefits if the insured’s claim is fairly debatable either on a matter of fact or law.  A claim is “fairly debatable” when it is open to dispute on any logical basis.  Stated another way, if reasonable minds can differ on the coverage-determining facts or law, then the claim is fairly debatable.  

The fact that the insurer’s position is ultimately found to lack merit is not sufficient by itself to establish the first element of a bad faith claim.  The focus is on the existence of a debatable issue, not on which party was correct.

. . . .

“’where an objectively reasonable basis for denial of a claim actually exists, the insurer cannot be held liable for bad faith as a matter of law.’”  As one court has explained, “[c]ourts and juries do not weigh the conflicting evidence that was before the insurer; they decide whether evidence existed to justify the denial of the claim.” 

Bellville v. Farm Bureau Mut. Ins. Co., 702 N.W.2d 468, 473-74 (Iowa 2005).

. . . .

But the insurer is not required to accept the evidence most favorable to the claimant and ignore contradictory evidence. See Bellville, 702 N.W.2d at 479 (stating insurer is not required to view the facts in a light most favorable to the claimant); Gilbert v. USF Holland, Inc., 637 N.W.2d 194, 200 (Iowa 2001) (stating employer could reasonably argue later inconsistent version of incident was a fabrication).

. . . .

But the fact the commissioner was not convinced by evidence supporting the insurer’s denial does not negate the existence of a genuine dispute with respect to whether the claimant’s January 2003 fall was the cause of her injury. Bellville, 702N.W.2d at 473 (stating the fact the insurer’s position is ultimately found to lack merit will not by itself establish the insurer had no reasonable basis for its denial of benefits); Gilbert, 637 N.W.2d at 200 (same).

(Emphasis added.)  (Italicized language emphasis is in the original.)    

City of Madrid v. Blasnitz, 742 N.W.2d 77, 81-83 (Iowa 2007)
A brief history in the Schadendorf matters is appropriate.  Schadendorf sought penalty benefits in a review-reopening proceeding for failure to pay the award of weekly benefits of an agency remand decision filed July 26, 1999.  In an appeal decision filed January 30, 2002 the agency held that there was no delay in payment of the July 26, 1999 award while a petition for judicial review by Schadendorf of the July 26, 1999 award was pending and by the time the petition for judicial review had been dismissed all weekly benefits and interest had been paid.  Schadendorf sought judicial review and ultimately Schadendorf v. Snap-On Tools, Corp., No. 02-1923, filed January 14, 2004 (Iowa Ct. App.)  (Unpublished) found that the district court properly concluded there was a delay in payment in Schadendorf's benefits and that the matter should be remanded to the agency to determine whether the delay occurring between the July 16, 1999 agency decision and the final September 1999 payment was reasonable.  In a remand decision filed August 25, 2005 the agency awarded Schadendorf a penalty of $10,000.  Schadendorf v. Snap-on Tools, File No. 916731 (Remand Decision August 25, 2005).  The remand decision noted that the amount of weekly compensation that was unreasonably delayed was $72,166.32, there was a relatively short delay, two weeks for the majority of the amount owed and that the employer had been the subject of several cases where penalty was imposed due to delay in payment without reasonable cause.  (The $10,000 penalty on $72,166.32 of weekly benefits delay is a penalty of approximately 14 percent).  On judicial review of the remand decision, Schadendorf. v. Snap-on Tools Corp., 757 N.W.2d 330, 335 (Iowa 2008) the Court held that the delay in paying the award before August 25, 1999 (the date through which Schadendorf calculated the amount owed on the award/judgment including interest and costs) was reasonable because the parties "were communicating and cooperating" regarding the correct amount owed.  (The 20 day period for intra-agency appeal ended on August 16, 1999).  The Supreme Court also held at Schadendorf, 757 N.W.2d at 336 the period of reasonable delay ended August 25, 1999 and there were delays of 14 days, 29 days and 35 days and penalty by the agency was upheld. 
Several aspects of applying the Schadendorf matters' holdings are troublesome.  The first aspect is that implicit in the holdings of the Court of Appeals decision and the agency remand decision is that under Iowa Code section 86.13 (2009) there can be a penalty for failure to pay an agency award.  While the undersigned does not read Iowa Code section 86.13 (2009) to allow for penalty for failure to pay an agency award (the statutory language was for "delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse,") the holdings in the Schadendorf matters will be followed.  It is noted that to allow penalty for delay in payment of an award raises the pesky issue of whether penalty under Iowa Code section 86.13 can be marshalled by having a penalty for failure to pay an award when the original award itself included the statutory maximum of a 50 percent penalty.  The other troubling aspect of the holding in Schadendorf, 757 N.W.2d 330 is applying the "communicating and cooperating" time period.  It appears the August 25, 1999 date in Schadendorf, 757 N.W.2d 330 continues an error in the May 15, 2001 review-reopening decision that the 20 day intra-agency appeal period in that case expired on August 25, 1999.  (As noted above the intra-agency appeal period from the July 26, 1999 decision expired August 16, 1999.  See rule 876 IAC 4.27)  Therefore, the undersigned gleans from the Schadendorf matters’ holdings that the ultimate standards to be applied under Iowa Code section 86.13 (2009), are whether there was a delay in payment of the award after the time for appeal had expired and whether the delay was without reasonable or probable cause or excuse.  

The Workers' Compensation Commissioner in Millenkamp v. Millenkamp Cattle, Inc., File No. 5011148, Ruling on Rehearing filed December 10, 2007, held in relevant parts:

The sole issue was whether an arbitration decision rendered by a presiding deputy workers' compensation commissioner can alone impose a new duty upon the defendant employer and insurer to re-evaluate their denial of weekly benefits during the pendency of a timely appeal to the workers compensation commissioner where the denial of benefits before hearing had been held in the arbitration decision to be fairly debatable.  After further consideration in light of the parties' arguments presented on rehearing, I no longer agree that such a new duty arose in this particular case. 
The critical error made in the September 14, 2006 decision -- and affirmed in the recent appeal decision -- was the conclusion that the defendants' liability for claimant's permanent mental condition was established by the arbitration decision of February 28, 2005.  When the February 28, 2005 decision was issued, the deputy's decision was only a proposed decision of a presiding officer under Iowa Code section 17A.15 as prescribed by Iowa Code section 86.17.  Such a proposed decision only becomes a final agency decision when no appeal is taken to the commissioner within the statutory 20 day appeal period.  After such appeal is filed and briefed, the commissioner is free to change or modify any finding of fact or conclusion of law in an appeal decision.  Iowa Code section 17A.15(3), Iowa Code section 86.24(2).  By agency rule, all issues presented on intra-agency appeal are reviewed by the commissioner de novo.  876 IAC 4.28(7).  Consequently, there was no finality to the deputy's arbitration decision of February 28, 2005.  Therefore, if defendants' denial of benefits was fairly debatable before the decision, it was almost certainly fairly debatable after the decision. 

However, this is not to say that facts and circumstances may arise in other cases after a hearing and proposed decision that would no longer render a denial of benefits fairly debatable and impose a duty upon defendants to re-evaluate their past denial of benefits.  A few examples come to mind, for instance, where a witness relied upon before hearing is totally discredited at hearing.  Another example is where a claim hinges upon the credibility of claimant and the deputy found the claimant credible based upon her or his appearance and demeanor at hearing; a finding that would be difficult to reverse on appeal.  Additionally, non-payment of a particular weekly benefit during the appeal process would be no longer be fairly debatable if the defendant failed to raise the issue involving that particular benefit in the appeal brief.  None of these situations exist herein.  

On judicial review the commissioner's denial of penalty was ultimately affirmed in Millenkamp v. Millenkamp Cattle Company, No. 08-1373, filed July 22, 2009 (Iowa Ct. App.)  Unpublished 772 N.W.2d 270 table which held in relevant part:

There is no doubt that Thomas has established a delay in the payment of benefits.  "The burden then shifts to the employer to prove a reasonable cause or excuse for the delay."  
….

The reasonableness of the employer's actions "does not turn on whether the employer was right.  The issue is whether there was a reasonable basis for the employer's position that no benefits were owing."  

….

The commissioner found that in light of that conflicting evidence, Thomas's claim was fairly debatable even after the arbitration hearing.  Thomas argues that the commissioner erred in so finding.  

A.  Legal Standard.  Thomas contends the commissioner erroneously determined that an employer can await the final agency decision before paying workers' compensation benefits.  He argues that the commissioner's denial of penalty benefits is contrary to "the duty and on-going obligation to act reasonably in regard to the statutorily mandated payments," which "is not predicated upon a final determination of entitlement from the commissioner."  

We believe Thomas reads too much ― and yet too little ― into the commissioner's ruling.  Final agency action is not required for the right of benefits to accrue.  However, whether or not there has been final agency action is a legitimate factor in determining whether delay in making such payments is reasonable, particularly where the evidence in the record is contradictory.  The commissioner did not conclude as a matter of law that there was no duty to pay until final agency action.  Rather, the commissioner found no "new duty arose in this particular case."

B.  Was the Claim Fairly Debatable?  Thomas contends that the commissioner based his decision on an erroneous general rule ― if a denial of benefits is fairly debatable before a deputy's decision, it is fairly debatable thereafter.  Thomas's contention is belied by the commissioner's ruling itself.  The commissioner determined that penalty benefits were not warranted here because the Company's denial of benefits was based upon a claim that was fairly debatable under the circumstances presented.  The commissioner cited the opinions of doctors that supported the Company's position.  The commissioner also noted that the matter was subject to de novo determination on intra-agency appeal.  The commissioner correctly stated, however, that post-hearing penalty benefits might be warranted under different circumstances.

The Company states:
[T]he question being debated by the parties is whether an employer can reasonably rely upon evidence that was rejected by a Deputy Commissioner, but which would support a contrary finding and decision by the Commissioner, to continue a denial of a claim throughout a de novo intra-agency appeal.  

We believe this is an appropriate statement of the issue.  The evidentiary record in the underlying case, some of which we have set forth above in the background facts, contains competing medical opinions as to causation.  The commissioner found that the genuine dispute with respect to the cause of Thomas's mental condition made the claim fairly debatable.  We conclude the district court did not err in affirming the finding of reasonable cause for the delay in payment. 

In the instant case claimant alleged multiple injury dates in multiple arbitration contested case proceedings.  Three separate arbitration decisions filed by three different deputies all found that claimant was not entitled to weekly benefits.  The arbitration decision filed January 9, 2007 dealing with the February 5, 2002 injury date found that claimant was not entitled to any weekly benefits and not entitled to penalty.  The appeal decision filed March 21, 2008 reversed the deputy's decision and found claimant was entitled to 225 weeks of permanent partial disability and that claimant was not entitled to penalty benefits because entitlement to weekly benefits was fairly debatable.  Defendants sought judicial review asserting that claimant had not proved that he had sustained a permanent disability.  Claimant did not appeal the appeal decision's conclusion that he was not entitled to penalty.  Throughout the judicial review process defendants challenged whether claimant had a permanent disability and was entitled to permanent partial disability benefits.  The final adjudication and final resolution of that issue did not come until defendants’ application for further review to the Supreme Court was denied on June 17, 2009.  If the issue of whether claimant was entitled to permanent partial disability benefits had been resolved in defendants favor, defendants would not have been liable for the permanent partial disability benefits.  Based on the facts of this case including that the arbitration decision denied claimant weekly benefits, it is concluded that claimant's entitlement to weekly benefits was fairly debatable until defendants' potential for further favorable adjudication was exhausted (denial of application for further review denied June 17, 2009).  There was clearly a delay in payment of the weekly benefits either from the time the weekly benefits had accrued (all had accrued prior to the appeal decision) or when they were not paid by June 17, 2009. 

Defendants issued a check on June 22, 2009 which the claimant's attorney's office received on June 29, 2009.  Claimant in his post-hearing brief seems to suggest that the benefits were "paid" on June 22, 2009 the date the check was issued and the date when the check might have been mailed.  The record is silent on when the benefits were actually paid.  However, the court held in Robbennolt v. Snap-On Tools Corp., 555 N.W.2d 229, 236 (Iowa 1996) that a check mailed directly to a claimant is considered paid on the date the check was mailed and as to a check that was delivered the payment is made on the date of delivery.  Payment of the benefits in the instant case was delayed until either June 22, 2009 or June 29, 2009.  The delay commenced on June 17, 2009.  The delay was five or 12 days.  There is no evidence in the record regarding defendants’ history of being assessed penalty.  Claimant is entitled to a penalty of 5 percent.  The conclusion regarding the percent of penalty is consistent with the percent of penalty in Schadendorf.  (Approximately 14 percent and a history of penalty assessments).  This conclusion entitles claimant to $6,010.54 in penalty benefits.  (5 percent x $120,210.75)
ORDER

THEREFORE, it is ordered:


That defendants shall pay claimant penalty benefits in the amount of six thousand ten and 54/100 dollars ($6,010.54) (5 percent times $120,210.75) 

That defendants shall pay interest on the penalty benefits from the date of this decision.  [See Schadendorf v. Snap On Tools, 757 N.W.2d 330, 339 (Iowa 2008).]

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).


That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33.
Signed and filed this __7th __ day of January, 2011.

   ________________________







CLAIR R. CRAMER
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