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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

MICHAEL L. SMITH,
  :



  :


Claimant,
  :



  :

vs.

  :      File Nos. 1254092; 1254093



  :                      1254094; 5002451

MONSANTO COMPANY,
  :



  :              A R B I T R A T I O N


Employer,
  :



  :                  D E C I S I O N

and

  :



  :

PACIFIC EMPLOYERS INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :           HEAD NOTE NOS:  1100; 2400; 2500


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE 


Michael Smith, claimant, filed petitions in arbitration seeking workers' compensation benefits from Monsanto Company, defendant employer, and Pacific Employers Insurance Company, defendant insurance carrier, as a result of injuries which allegedly arose out of and in connection with his employment on April 8, 1998, (File No. 1254092); June 15, 1999, (File No. 1254093); July 14, 1999, (File No. 1254094); and February 24, 2000, (File No. 5002451).  The case was heard and fully submitted in Cedar Rapids, Iowa, on April 18, 2002.  The evidence in the case consists of the testimony of claimant, Joe Wheeler, and Dennis Schnipkoweit.  The evidence also consists of claimant’s exhibits 1 and 3 through 4, and defendants’ exhibits A through B and D through F.  Defendants objected to the inclusion of claimant’s exhibit 1, pages 61 through 62 relating to information provided by Donald Paynter, M.D., in that it was first offered to defendants on the date of the hearing.  After reviewing Dr. Paynter’s deposition testimony, which was taken on March 26, 2002, and is part of the record as exhibit 1, the undersigned determines that the opinion offered by Dr. Paynter on April 17, 2002, is sufficiently consistent with the deposition testimony and, therefore, defendants’ objection to the inclusion of these pages is overruled.  

ISSUES 


The parties presented the following issues as it relates to all four alleged injury dates: 

1. Whether claimant sustained an injury, which arose out of and in the course of his employment; 

2. Whether the injury is the cause of permanent disability and the extent thereof as well as the commencement date for any permanent partial disability benefits awarded; 

3. Whether claimant failed to give timely notice required under Iowa Code section 85.23; and 

4. Whether defendants will be required to pay medical expenses set forth in claimant’s exhibits and whether those expenses were causally connected to the alleged work injury.  


The parties stipulated that if permanent partial disability is found to have been caused by the injury, that it will be evaluated on an industrial basis.  The parties further stipulated claimant’s gross weekly earnings for all of the injuries was $390.48, claimant was married and entitled to 3 exemptions.  Based on the last alleged injury date of February 24, 2000, pursuant to the above stipulations, claimant’s weekly rate for all of the alleged injuries will be $265.92.  

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:  


Michael Smith, claimant, was born on May 1, 1950, making him 51 years old at the time of the hearing.  Claimant is a high school graduate and he attended Kirkwood Community College where he received a certification in welding.  Claimant began farming in 1972 and farmed up to November of 2000.  Claimant began working for defendant employer’s predecessor in March 1986.  


Claimant’s job duties involved him working in defendant employer’s shop as a mechanic and performing fabrication work.  As part of his fabrication duties, claimant welded, which he estimated he performed 50 percent of each work day.  


The shop was described by claimant as well as two former co employees, Joe Wheeler and Dennis Schnipkoweit, as being 30’ x 60’ with ceilings from 11 to 12 feet high.  The shop was described as being fully insulated and air tight and had doors which normally were closed.  There was little or no ventilation in the shop until a fresh air vent was installed.  Claimant and the other two individuals described the atmosphere as being hazy or smoky from the results of welding, using a plasma cutter, from diesel fumes from vehicles that were in the shop that were running, grinding that was being done, and also grain dust being present.  The winter months were said to be the worst as the doors to the shop could not be opened on a regular basis during those months.  


Claimant testified from 1986 up until six months before he left the employer on February 24, 2000, he worked with galvanized steel, which when being welded let off a toxic gas.  Defendant employer began phasing out equipment that had galvanized steel in 1999 so that thereafter claimant was not required to work with that material as much as he had before. 


Claimant testified, as did the other two former employees, that during monthly safety meetings the issue of better ventilation was brought up but that until the fresh air vent was put in nothing was done to attempt to improve the environment.  Claimant testified after the fresh air vent was installed it did improve the environment approximately 50 percent. 


Claimant testified during cross-examination that he first knew he had a respiratory illness related to his work environment three to four years prior to 1997.  Claimant testified he also was a cigarette smoker from the age of 20 and that up to 1997 he was smoking approximately one pack of cigarettes a day.  


On January 16, 1997, claimant was admitted to a hospital and the primary diagnosis offered was pneumonia with secondary diagnoses of pleurisy, severe secondary to pneumonia, chronic obstructive pulmonary disease (COPD), bullous emphysema, and bronchospasm.  Claimant was discharged from the hospital on January 19, 1997.  Claimant testified that after being discharged from the hospital he remained off work for three weeks.  After that time, claimant indicated he did not recall missing work for health reasons up to the date that he left defendant employer.  (Exhibit B, page 25) 


Claimant came under the care of Donald Paynter, M.D., who is a pulmonologist, and claimant has continued to see Dr. Paynter every six months.  Along with emphysema, Dr. Paynter has indicated that claimant has asthma and also has diagnosed claimant having Alpha-I antitrypsin deficiency, which is an inherited trait, and which can make claimant more prone to the development of emphysema especially after being exposed to respiratory irritants.  (Exhibit 1, page 31)  Dr. Paynter has prescribed medication for claimant to take for his symptoms and has also prescribed inhalers for claimant to use. 


Dr. Paynter has opined that the substantial causative factor for claimant’s present emphysema is claimant’s history of cigarette smoking.  (Ex. 1, p. 36)  However, as it relates to claimant’s symptoms of asthma, Dr. Paynter opined that claimant’s environmental work irritants, as described to Dr. Paynter by claimant, could and probably did lead to a worsening of the asthma.  (Ex. 1, p. 36) 


Dr. Paynter performed pulmonary function testing on February 11, 1997, which demonstrated claimant had a 62 percent value of predicted air flow volume.  On April 9, 1998, another pulmonary function test demonstrated a slightly worse value of 58 percent.  Pulmonary function testing performed on June 15, 1999, and July 14, 1999, were essentially the same value.  (Ex. 1, pp. 43 through 44)  Dr. Paynter has opined that as it relates to claimant’s condition being permanent, in spite of a variety of medications and changes in his work environment, claimant still has a fixed or irreversible air flow limitation.  (Ex. 1, p. 27)  


Claimant returned to work for defendant employer after his hospital stay in 1997, performing the same duties.  Claimant testified that thereafter he found himself becoming more short of breath, as compared to before, but that his condition did not get worse or better after 1997.  


In 1999 defendant employer started laying off employees and claimant eventually was moved from the shop into processing which caused him to be around more dust and chemicals from the seed corn that was being bagged in that area.  Claimant also began working the night shift.  Claimant testified that he would not have left defendant employer if he had not been transferred into the processing job.  Claimant also testified that he knew he was eventually going to be laid off from defendant employer in the year 2000 and this also contributed to his decision to leave.  At the time he left defendant employer, his rate of pay was $10.30 an hour.  


Claimant thereafter accepted a job as a heavy equipment operator for which he was paid $14.00 an hour at the time that he left this job.  Claimant left this position because he found being outside in the cold air bothered his respiratory symptoms.  He then became employed in his present job, which is inside work in a clean environment and pays claimant $13.27 an hour.  


Claimant testified he first sought legal counsel concerning his condition after he left defendant employer in 2000.  He testified that he did not file a workers' compensation claim at the time of his hospitalization in 1997 because he thought his cigarette smoking might have contributed to the problem.  However, he testified in his deposition taken on October 30, 2001, that in 1997 he told Floyd Blankenship, who was his supervisor, that his respiratory problem was work related.  (Ex. B, p. 22)  


The petitions for the alleged injuries of April 8, 1998; June 15, 1999; and July 14, 1999; were filed on March 29, 2000, and the petition for the alleged injury of February 24, 2000, was filed on January 30, 2002.  

REASONING AND CONCLUSIONS OF LAW 


The first issue to be resolved is whether claimant sustained an injury which arose out of and in the course of his employment and if so, the date of that injury.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6)

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Cent. Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971).

When the disability develops gradually over a period of time, the “cumulative injury rule” applies.  For time limitation purposes, the compensable injury is held to occur when because of pain or physical disability, the claimant can no longer work.  McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

Under McKeever, 379 N.W.2d 368, the date of injury for a cumulative injury, for statute of limitations purposes, is the date the claimant is compelled to leave work.  The Iowa Supreme Court has also said that “[W]e believe that for purposes of computing benefits it is appropriate to fix the date of injury as of the time at which the ‘disability manifests itself,’ and that manifestation is best characterized as:


[T]he date on which both the fact of the injury and the causal relationship of the injury to the claimant’s employment would have become plainly apparent to a reasonable person. . . .  We thus reject an interpretation of the term ‘manifestation’ that will always require an employee suffering from a repetitive-trauma injury to fix, as the date of accident, the time at which the employee first became aware of the physical condition presumably through medical consultation, since by their very nature, repetitive-trauma injuries often will take years to develop to the point where they will constitute a compensable workers’ compensation claim.  Instead, the Commissioner is entitled to consider a multitude of factors such as absence from work because of inability to perform, the point at which medical care is received, or others, none of which is necessarily dispositive.”

Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824, at 829-830 (Iowa 1992). 

The Iowa Supreme Court has also held that, “We do not read Tasler to require an employee to stop working to make a cumulative injury workers’ compensation claim.  However, we find more is required than knowledge of an injury or receipt of medical care.  The employee must realize his or her injury will have an impact on employment.”  Venenga v. John Deere, 498 N.W.2d 422 (Iowa App. 1993).

The claimant’s knowledge that his work-related condition is permanent indicates knowledge that the injury will have an impact on employment.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997).

An original proceeding for benefits must be commenced within two years from the date of the occurrence of the injury for which benefits are claimed or within three years from the date of the last payment of weekly compensation benefits if weekly compensation benefits have been paid under Iowa Code section 86.13.  Iowa Code section 85.26(1).  A proceeding in review-reopening must be commenced within three years from the date of the last payment of weekly benefits under either an award for payments or an agreement for settlement.  Iowa Code section 85.26(2).  The "discovery rule" may extend the time for filing a claim where weekly benefits have not yet been paid.  The rule does not extend the time for filing a claim where benefits have been paid.  Orr v. Lewis Cent. School Dist., 298 N.W.2d 256 (Iowa 1980).  Under the rule, the time during which a proceeding may be commenced does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compensable character of the condition.  The reasonableness of claimant's conduct is to be judged in light of the claimant's education and intelligence.  Claimant must know enough about the condition to realize that it is both serious and work connected.  Orr, 298 N.W.2d at 261; Robinson v. Dep't of Transp., 296 N.W.2d 809 (Iowa 1980).

Failure to timely commence an action under the limitations statute is an affirmative defense, which defendants must prove by a preponderance of the evidence.  DeLong v. Highway Comm'n, 229 Iowa 700, 295 N.W. 91 (1940).
Claimant worked in an environment, while employed by defendant employer, which led Dr. Paynter to opine was significant in the permanent worsening of the claimant’s respiratory condition when overlaid on claimant’s prior history of tobacco use and the mild hereditary tendency for claimant to develop pulmonary emphysema.  Dr. Paynter has indicated claimant should avoid work environments that expose him to the irritants claimant was confronted with while working for defendant employer.  It is concluded claimant’s work environment over the years with defendant employer did lead to an aggravation of claimant’s preexisting respiratory problems sufficient to establish that claimant sustained an injury, which arose out of and in the course of his employment.  


The next issue to be resolved is the date of that injury.  Claimant has filed claims for dates of injuries which based on when the petitions were filed fall within the two year statute of limitations.  However, defendants contend that the date of injury should be when claimant was admitted to the hospital for pneumonia symptoms on January 16, 1997.  Claimant has testified that prior to that time he had been having breathing problems and that his respiratory problems were related to work, knowing this three to four years prior to 1997.  After claimant was hospitalized, claimant testified he informed a supervisor that his problem was related to work.  Claimant missed three weeks of work after leaving the hospital with claimant indicating he missed no work thereafter because of his respiratory problems.  Claimant further testified that his condition got no worse or better after 1997.  


Dr. Paynter has opined that there was a permanent worsening of claimant’s respiratory condition after 1997 up to 2000 and points to the lower pulmonary function values that were recorded beginning in 1998 through 1999 as compared to the pulmonary function values taken in 1997.  However, in looking at those different tests, it is determined that the amount of worsening was not of a significant nature.  


It is, therefore, concluded that the date of injury in this case was January 16, 1997, when claimant was hospitalized and missed work as it is concluded claimant should have been aware of the seriousness and causal relation of his work to his condition.  It is also concluded that at that point claimant should have been aware of the seriousness and probable compensable character of the injury based on his prior beliefs as to the source of his respiratory problems being connected with the work environment in conjunction with his hospitalization and missing work for up to three weeks.  Claimant did not file a claim within two years of the 1997 injury.  Therefore, claimant will take nothing in this matter. 

ORDER 


THEREFORE IT IS ORDERED: 

Claimant shall take nothing in File Nos. 1254092, 1254093, 1254094, and 5002451 and these petitions are dismissed. 

That each party shall pay their own costs pursuant to rule 876 IAC 4.33.  

Signed and filed this _____2nd____ day of August, 2002.

   ________________________







 STEVEN C. BEASLEY






                       DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. Thomas M. Wertz

Attorney at Law

PO Box 849

Cedar Rapids, IA  52406

Mr. Jeffrey A. Baker

Attorney at Law
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Des Moines, IA  50309

