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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

JOHN MCGREGOR,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File Nos. 5000605, 5000606

JET COMPANY, INC.,
  :



  :               A R B I T R A T I O N


Employer,
  :



  :                   D E C I S I O N

and

  :



  :

DODSON INSURANCE GROUP/
  :

CASUALTY RECIPROCAL EXCHANGE, :



  :


Insurance Carrier,
  :



  :

and

  :



  :

SECOND INJURY FUND OF IOWA,
  :



  :                                HEAD NOTE NO:  1803


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a consolidated contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, John McGregor, sustained stipulated work injuries in the employ of defendant Jet Company, Inc. on February 8, 2000 (file no. 5000606) and March 13, 2001 (5000605).  He accordingly now seeks benefits under the Iowa Workers’ Compensation Act from Jet Company and its insurance carrier, Dodson Insurance Group.  In file no. 5000605, McGregor also asserts a claim against the Second Injury Fund of Iowa.

These claims were heard and fully submitted in Des Moines, Iowa, on June 14, 2004.  The record consists of McGregor’s exhibits A-L, Jet Company’s exhibits 1‑24, and the testimony of John McGregor, Tom McGregor and Dean Thompson.

ISSUES

FILE NO. 5000606 (FEBRUARY 8, 2000)

STIPULATIONS:

1. McGregor sustained injury arising out of and in the course of employment on February 8, 2000.  However, the Second Injury Fund disputes this issue.

2. The injury caused temporary disability, the extent of which is not in dispute.

3. Permanent disability, if any, should be compensated as a scheduled loss to the legs commencing May 15, 2002.

4. On the date of injury, McGregor was married, entitled to three exemptions, and had average weekly wages of $636.  On those facts, published agency rate tables yield a compensation rate of $406.11, which is hereby adopted.

5. Entitlement to medical benefits is not in dispute.

6. Defendants should have credit for benefits paid (permanency benefits of $2,682.44)

ISSUES FOR RESOLUTION:

1. Whether McGregor sustained injury arising out of and in the course of employment on February 8, 2001.

2. Whether the work injury caused permanent disability.

3. Extent of scheduled member disability.

4. Whether penalty benefits should be assessed.

FILE NO. 5000605 (MARCH 13, 2001)

STIPULATIONS:

1. McGregor sustained injury arising out of and in the course of employment.

2. The injury caused temporary disability, the extent of which is not in dispute.

3. Permanent disability, if any, should commence on October 1, 2001.

4. On the date of injury, McGregor was married, entitled to three exemptions, and have average weekly wages of $636.  On those facts, published agency rate tables yield a compensation rate of $406.43, which is hereby adopted.

5. Entitlement to medical benefits is not in dispute.

6. Defendants should have credit for benefits paid (permanency benefits of $21,847.21).

ISSUES FOR RESOLUTION:

1. Whether the injury caused permanent disability.

2. Nature and extent of permanent disability.

3. Whether disability should be apportioned.

4. Whether penalty benefits should be assessed.

5. Whether McGregor is entitled to benefits from the Second Injury Fund of Iowa.

FINDINGS OF FACT

John McGregor, age 40, is a 1983 high school graduate without additional formal education.  McGregor’s employment history includes experience working in a poultry hatchery, as a truck driver and mechanic for a crop dusting service, as a production worker for a recreational vehicle manufacturer, and, since September 1992, as a welder for Jet Company.  McGregor is not currently employed and is neither looking for work nor seeking vocational assistance.  The explanation offered for such poor motivation is astonishingly candid:

Q.  Let me ask the question again.  As I understand it, you have not followed up with the vocational rehabilitation office in Algona; is that correct?

A.  I didn’t know where to go to.  I was going to have my wife go down there, and I was like “Well, I have to do this,” and the law office said “You should apply for disability and everything else.”  If I go on over there, it would ruin my disability.

Q.  In other words, if you followed up with voc [rehab] in Algona, it’s your understanding that that would affect your ability to obtain disability benefits; is that correct?

A.  Right.

(Hearing transcript, p. 85)

Both stipulated work injuries are related to cumulative trauma in the course of McGregor’s employment as a welder.  Jet Company manufactures large trailers.  McGregor’s work as a welder required significant bending, twisting and kneeling in confined spaces.  Much of the welding was done in a kneeling posture on corrugated steel surfaces.  McGregor’s job also required him to position various rods and braces with an eight-pound sledgehammer used in awkward and confined positions.

On February 8, 2000, the first injury date in issue, McGregor presented to company physicians with knee pain and locking up sensations.  Both knees were swollen and red.  (Exhibit D, page 24)  McGregor was placed on light duty work with no kneeling.

On March 13, 2001, the second injury date in issue, McGregor again presented to company physicians with right elbow, hand and shoulder pain, and was again placed on restrictions.  (Ex. D, p. 23)

Since the two injuries, McGregor has had a complicated medical history with an assortment of surgical interventions, although not all surgical records are in evidence.  The first of these was on May 18, 2000, when a right knee arthroscopy was accomplished by Robert Weatherwax, M.D.  (Ex. 24, p. 2)  A good result was had, and on December 21, 2000, Dr. Weatherwax concluded that McGregor had recovered with no residual impairment.  (Ex. 24, p. 3) 

On May 23, 2001, orthopedic surgeon Emile C. Li, M.D., accomplished both a left knee arthroscopy with partial medial meniscectomy and resection of medial plica and a left open carpal tunnel release.  (Ex. D, p. 15)  Dr. Li performed a partial excision of heterotopic (presence of tissue in an abnormal site) bone from the left supraspinatous muscle belly in the left shoulder.  (Ex. 12, p. 1)  On June 27, 2001, Dr. Li performed a right shoulder acromioplasty.  (Ex. K, p. 3)  From his deposition testimony (Ex. K; July 8, 2003), Dr. Li also performed a “Mumford” procedure on the left shoulder.  Although Dr. Li attributes the formation of heterotopic bone to a previous non-work injury in approximately 1994, he thinks the “Mumford” acromioplasties of both shoulders were the direct result of his work at Jet Company.  (Ex. K, p. 4)

Based on Dr. Li’s deposition testimony, it appears that he also accomplished a right open carpal tunnel release and right nerve transposition on June 28, 2001.  (Ex. K, p. 4)  McGregor has also complained of trigger finger contractures.

According to Dr. Li, McGregor reached maximum medical improvement for his shoulders on November 14, 2001 (Ex. K, p. 4), and for all injuries on March 6, 2002.  (Ex. D, p. 5)  He rates impairment of the right knee at five percent of the lower extremity and each shoulder at ten percent of the whole person separately.  (Ex. B, p. 1; Ex. K, p. 6)  Dr. Li recommends the following activity restrictions:

A.  Again I would go back to the most recent time I saw him, and that one was in – You had it. – in May?  And I think we gave him no squatting, that was on a permanent restriction, no kneeling.  That was permanent restriction.  No repetitive pushing, pulling on a permanent basis.  We gave him a 15-pound weight restriction.  That was lifting from your waist to the shoulder level and above.  And no overhead activities, also on a permanent basis.

(Ex. K, p. 5)

Family practice physician David Archer, M.D., evaluated McGregor at his own request on June 13, 2002.  He rates impairment of the right knee at three percent of the whole person and the left knee at one percent of the whole person.  He rates shoulder impairment at six percent of the whole person on each side and separately rates the right arm at fourteen percent of the whole person.  (Ex. A)

Orthopedic surgeon Delwin E. Quenzer, M.D., evaluated McGregor at his own request on September 4, 2003.  Dr. Quenzer does not think McGregor is able to work as a welder and thinks he is unable to perform repetitive vigorous or sustained grasping.  (Ex. E, p. 6)

Orthopedic surgeon Teri S. Formanek, M.D., evaluated McGregor at defendants’ request on June 11, 2003.  This evaluation was limited to the upper extremities bilaterally, but excluding the shoulders.  (Ex. 5, p. 1)  Dr. Formanek thinks the bilateral carpal tunnel releases successful, but McGregor has residual (unrated) impairment as the result of his right ulnar neuropathy.  (Ex. E, p. 3)

McGregor has not worked since May 13, 2001, when activity restrictions were imposed that Jet Company was unable to honor.  As noted, he is not showing any current signs of residual attachment to the competitive labor market.  However, it should be noted that McGregor claims to have sustained subsequent disabling back and emotional injuries that are not presented in this proceeding.  Accordingly, his current condition cannot be considered entirely the result of the work injuries presented here.

CONCLUSIONS OF LAW

FILE NO. 5000606 (FEBRUARY 8, 2000 – KNEES)

McGregor and Jet Company, Inc. stipulate that McGregor sustained a bilateral knee injury arising out of and in the course of employment on February 8, 2000.  Although the Second Injury Fund of Iowa disputes injury “arising out of,” the issue is actually moot.  A previous loss to one or more scheduled members need not be the result of an industrial accident to qualify, and may even by a congenital condition.  Shank v. Mercy Hospital Medical Center, File no. 719627 (App. September 27, 1991).  Therefore, the “arising out of” issue is accepted as established via stipulation.

Healing period entitlement is not in dispute in either claim.  However, the parties dispute whether either injury caused permanent disability.  Claimant has the burden of proving by a preponderance of the evidence the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).  

With respect to McGregor’s right knee, the treating surgeon, Dr. Weatherwax, found no residual impairment whatsoever.  Dr. Li, the treating surgeon on the left side, finds five percent impairment to each lower extremity.  Dr. Archer rates impairment to the knees as “whole person” impairments rather than lower extremity impairments.  He is a general practice physician, rather than an orthopedic surgeon, and is not a treating physician in any case.  The opinions offered by Dr. Li are accepted.  Even though Dr. Li was not the treating surgeon on the right knee, he has had the opportunity to see and evaluate McGregor more recently than Dr. Weatherwax. 

Because the parties agree that McGregor received but one, simultaneous cumulative work injury to the legs, compensation should be awarded under Iowa Code section 85.34(2)(s), pursuant to which permanent partial disability is payable in cases of simultaneous scheduled member injuries as follows:

The loss of both arms, or both hands, or both feet, or both legs, or both eyes, or any two thereof, caused by a single accident, shall equal five hundred weeks and shall be compensated as such, however, if said employee is permanently and totally disabled the employee may be entitled to benefits under subsection 3.

Under Simbro v. Delong’s Sportswear, 332 N.W.2d 886 (Iowa 1983), the loss is computed on a functional basis, not as an industrial loss.

Under Table 17-3 of the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Edition, five percent impairment to a leg is equivalent to two percent of the whole person.  The Combined Values chart contained in that edition shows that two such impairments are equivalent to a “whole person” impairment of four percent.  McGregor is, accordingly, entitled to an award of 20 weeks of permanent partial disability benefits commencing May 15, 2002.

Iowa Code section 86.13 permits an award of up to 50 percent of the amount of benefits delayed or denied if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse.  The standard for evaluating the reasonableness of defendants' delay in commencement or termination is whether the claim is fairly debatable.  Where a claim is shown to be fairly debatable, defendants do not act unreasonably in denying payment.  See Stanley v. Wilson Foods Corp., File No. 753405 (App. August 23, 1990); Seydel v. Univ. of Iowa Physical Plant, File No. 818849 (App. November 1, 1989).

With respect to McGregor’s right leg, defendants clearly had reasonable cause to deny permanency benefits: the treating surgeon found no impairment.  Although the treating surgeon found five percent impairment to each leg, it is noted that McGregor’s own evaluating physician, Dr. Archer, found five percent and one percent whole person impairment, respectively.  Defendants voluntarily paid $2,682.44 in permanency benefits; this constitutes “fairly debatable” compensation under the circumstances.  Penalty benefits are not in order.

FILE NO. 5000605 (MARCH 13, 2001)

Although the parties dispute whether the stipulated work injury caused permanent disability, the evidence is overwhelming that it did.  The opinions of Drs. Li and Archer on that issue are undisputed.  Dr. Li’s opinion that McGregor’s work activities caused bilateral shoulder impairment is accepted as dispositive.  Because loss to the shoulder is an unscheduled injury, it must be compensated by the industrial method.

Industrial disability was defined in Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows: “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

In determining the extent of industrial disability, factors to be considered include: age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer’s offer of work or failure to so offer.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  Geographically, earning capacity is determined on the basis of the worker’s community of residence.  Guyton v. Irving Jenson Co., 373 N.W.2d 101 (Iowa 1985).  It is properly viewed in terms of the worker’s present ability to earn in the competitive job market without regard to accommodations provided by the present employer.  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614 (Iowa 1995).

Permanent partial disability is determined according to the employee’s status at the end of healing period.  Subsequent events unrelated to the injury that increase or decrease earning capacity do not change the amount to be awarded.  Barry v. Delavan Corporation Colt Ind., File no. 1231038 (App. Dec. 2003).

McGregor’s current condition is not reflective of the industrial disability he sustained as a result of his bilateral shoulder and upper extremity injury for two reasons: he alleges subsequent back and emotional injury, and he is wholly unmotivated to work.  Industrial disability is best determined by comparing the work restrictions imposed by Dr. Li, the treating surgeon, to McGregor’s employment aptitude as reflected by his education and experience.

Those work restrictions are significant: no repetitive pushing or pulling, a 15-pound weight limit, and no overhead activities in addition to the “no kneeling” restriction attributable to McGregor’s bilateral knee injury.  Although McGregor is a high school graduate, he was a self-described poor student and has no additional formal training.  His work history is largely as an unskilled or semiskilled production worker, although he also has experience as a truck driver and mechanic.  Considering all the factors of industrial disability as set forth above, it is concluded that, by reason of the March 13, 2001 bilateral shoulder and upper extremity injury, McGregor has sustained loss of earning capacity on the order of 50 percent of the body as a whole, or the equivalent of 250 weeks of permanent partial disability.

It is noted that McGregor’s brief suggests separate compensation of scheduled member impairment (carpal tunnel; nerve transposition) for purposes of Second Injury Fund liability and penalties.  However, where an individual sustains an unscheduled injury, the entire loss is compensated industrially, rather than as a piecemeal sum of scheduled parts.  For example, one who sustains serious impairment to the spine as the result of a fall or motor vehicle accident is not separately compensated for an amputated toe sustained in the same incident; rather, if the toe injury results in additional activity restrictions, it may increase the degree of industrial loss.

Because McGregor’s 2001 injury goes beyond the schedule to the body as a whole, it does not qualify for Second Injury Fund liability to attach.  Second Injury Fund v. Neelans, 436 N.W.2d 355 (Iowa 1989).  The Fund has no liability in this case.

Jet Company, however, argues that McGregor’s compensation for the 2001 injury should be apportioned due to his 2000 bilateral scheduled member loss.  Where an injury occurs while payments are still due from a previous injury, Iowa Code section 85.36(9)(c) provides:

In computing the compensation to be paid to any employee who, before the accident for which the employee claims compensation, was disabled and drawing compensation under the provisions of this chapter, the compensation for each subsequent injury shall be apportioned according to the proportion of disability caused by the respective injuries which the employee shall have suffered.

See,  Excel Corporation v. Smithart, 654 N.W.2d 891 (Iowa 2002); Redmon v. Krause Gentle Corp., File no. 5002614 (App. Dec. 2004).

For apportionment to apply, therefore, it must be shown that McGregor was “disabled and drawing compensation” on the date of “the accident for which the employee claims compensation,” or March 13, 2001.  The burden is on the party asserting the affirmative in an administrative proceeding; that is, “on the party who would suffer loss if the issue were not established.”  Wonder Life Co. v. Liddy, 207 N.W.2d 27 (Iowa 1973); Norland v. IDFS, 412 N.W.2d 904 (Iowa 1987).  It is therefore Jet Company’s burden to prove all necessary elements of its claim for apportionment.

The record does not contain actual payment dates showing that McGregor was “drawing compensation” on March 13, 2001, and it is unlikely that he was.  McGregor was back to work, so was not drawing temporary disability benefits, and Dr. Weatherwax had pronounced him without residual impairment, so it is unlikely that Jet Company was paying permanency benefits on that date.  The apportionment defense is not established.

McGregor also contends that penalty benefits should be awarded.  Jet Company has voluntarily paid $21,847.21 in permanency benefits, the equivalent of 53.75 weeks at the stipulated rate of compensation.  It is fairly debatable that this is reasonable compensation for the injury, so no penalty is awarded.

ORDER

THEREFORE, IT IS ORDERED:

FILE NO. 5000606 (FEBRUARY 8, 2000)

Defendants (Jet Company, Inc. and Dodson Insurance Group) shall pay twenty (20) weeks of permanent partial disability benefits at the rate of four hundred six and 11/100 dollars ($406.11) commencing May 12, 2002.

Defendants shall have credit for benefits paid.

Accrued weekly benefits shall be paid in a lump sum together with statutory interest.

Defendants shall file subsequent reports of injury as required by this agency.

FILE NO. 5000605 (MARCH 13, 2001)

McGregor takes nothing from the Second Injury Fund of Iowa.

Defendants shall pay two hundred fifty (250) weeks of permanent partial disability benefits at the rate of four hundred six and 43/100 dollars ($406.43) commencing October 1, 2001.

Defendants shall have credit for benefits paid.

Accrued weekly benefits shall be paid in a lump sum together with statutory interest.

Defendants shall file subsequent reports of injury as required by this agency.

Costs are taxed to defendants.

Signed and filed this ____6th_____ day of October, 2004.

   ________________________
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