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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JOSE ASUNCION DEANDA,
  :



  :                         File Nos. 5028557

Claimant,
  :



5028558


  :

vs.

  :



  : 
TURPAK FOODS, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

TRAVELERS,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                Head Note Nos.:  1803, 2500
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Jose Asuncion Deanda, has filed petition in arbitration and seeks workers’ compensation benefits from employer Tur-Pak Foods, Inc and Travelers, insurance carrier, defendants.

This matter was heard by deputy workers’ compensation commissioner, Ron Pohlman in Sioux City, Iowa on August 5, 2009.  The record in the case consists of claimant’s exhibits 33-43; defendant exhibit 44; joint exhibits 1-32, as well as the testimony of the claimant. 
ISSUES

The parties submitted the following issues for determination:

File No. 5028557:

1. Whether the injury of March 21, 2005 was the cause of any disability;

2. The extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u); and

3. Whether claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

File No. 5028558:

1. Whether the injury of September 22, 2006 was the cause of any disability; and

2. The extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u). 
FINDINGS OF FACT

The undersigned having considered all the testimony and evidence in the record finds:

Claimant at the time of the hearing was 57 years old.  He lives in South Sioux City, Nebraska.  Claimant was born in Mexico and has been in the United States since 1993 or 1994.  He completed four grades in school in Mexico.  He is a US citizen.  He can read and write in Spanish. He was raised on a ranch and worked on that ranch before coming to the United States.  Other than the experience working on the ranch the claimant has worked at packing plants.  The claimant is right hand dominant.

He began working for the defendant most recently in March 1996.  The employer is engaged in the processing and packaging of chickens and turkeys.  The claimant's job involved using a straight knife to cut meat from the poultry.  The claimant's job duties required him to lift tubs of meat weighing up to 40 pounds periodically.  Anything over 40 pounds was done as a two-person lift.

The claimant suffered a low back strain in August 1999 and a right hip contusion in March 2001.  Those injuries required conservative care and resulted in no permanent restriction or impairment.  The claimant sustained injury on March 21, 2005 when he was lifting and dumping a heavy tub of ice.  He was treated for cervical, thoracic, lumbar and right shoulder strain.  The defendants have stipulated that this injury was the cause of disability to the claimant's neck and right shoulder in File No. 5028557.  On September 22, 2006, the claimant injured his left shoulder reaching for some meat product.  The defendants have stipulated that this injury was the cause of disability based upon injuries to the claimant's left shoulder in File No. 5028558.

The March 2005 injury required surgery on June 27, 2005 consisting of massive rotator cuff repair, subacromial decompression and acromioclavicular resection and surgery on October 5, 2006 consisting of a massive recurrent rotator cuff tear repair.  The September 2006 injury also required to surgery on January 16, 2007 (massive rotator cuff repair, subacromial decompression and acromioclavicular resection) and the second (failed previous rotator cuff repair, retained broken needle in the acromion bone and multiple retained fragmented sutures) on July 26, 2007.

On December 5, 2005 the claimant was diagnosed with herniated discs at C3-4 and C5- 6.  

After the claimant's second surgery on his left shoulder July 27, 2007 the claimant was off work until mid-January 2008.  He transitioned to regular production work in a job called “white trim” in April 2008.  He performed that job until he requested medical leave in October 2008.  In the white trim position the claimant is responsible for sorting through piles of chicken product in order to salvage small pieces of meat.  The claimant would stand at a stationary table.  The top of the table was level with the claimant's belly button.  The claimant would sift through piles, grasping and filling chicken pieces into a plastic bag.  When the claimant believed the contents weighed 10 pounds he lifted the bag up onto a scale to his left.  The claimant then would add or delete chicken pieces until the contents of the bag weighed 10 pounds.  The claimant then would grab the top of the 10 pound bag with his left hand spin the bag with his right hand so as to twist the top shut.  He then placed the bag into a box four bags for each box.  The box was located several feet to the claimant's lap.  The claimant testified that he would fill 42 boxes during an eight hour shift.  This job exceeded the claimant's physical capacity.

At Mark E. Goebel, M.D’s request the claimant underwent a functional capacity evaluation on October 30, 2007 performed by Timothy M. Saulsbury, P.T.  Mr. Saulsbury opines that based upon the results of the partial capacity evaluation the claimant is able to work at the sedentary light physical demand level for an eight hour work day.  Mr. Saulsbury concluded that the claimant demonstrated good effort and valid results that can be used for medical and vocational planning.

Dr. Goebel requested the claimant undergo a second functional capacity evaluation on July 28, 2008.  This evaluation was not performed however until December 4, 2008.  At that time the defendants sent the claimant to Terry Nelson, P.T.  Mr. Nelson concluded that the claimant failed to provide good effort.  As a result, he could not opine as to claimant’s physical abilities for work.

On December 8, 2008, Dr. Goebel opined the claimant was at maximum medical improvement:

At this point in time, I believe that he has reached a point of maximum medical improvement.  He obviously has significant pathology in both shoulders.  He will forever be restricted with regards to both shoulders and upper extremities secondary to the significant massive rotator cuff tear pathology that is present in both shoulders.  He has failed his Functional Capacity Evaluation and, therefore, that is not of any assistance to us.  It would seem reasonable that he can perform a sedentary-type job.  I would recommend very limited use of either upper extremity.  He should have a five-pound or less lifting limit.  He should have no above shoulder lifting whatsoever.  Repetitive motion would not be in his best interest.
It is unlikely that additional surgery on either shoulder would help with regards to underlying massive rotator cuff tear damage.  At some point in time down the road, he may be a candidate for reversed total shoulder arthroplasty, but that type of procedure is primarily recommended for individuals 70 years of age and order [sic].  That may allow better motion and function, although it holds significant risk with a high rate of complication at this point in time.  Over the next 14 years, the procedure may indeed be refined and more successful over time. 

Frustratingly, we do not have exact safe lifting limits for this gentleman.  Nonetheless, it is unlikely that anything else will help him and, therefore, I will go ahead and declare him at a point of maximum medical improvement as of 12/08/08.  I do not see the need for additional surgery on the right shoulder or the left shoulder at any point in the near future.  It is difficult to assign restrictions because he failed his Functional Capacity Evaluation, but most certainly, he is limited in both extremities secondary to bilateral shoulder pathology.  He is very limited on his motion and he is very weak secondary to underlying massive rotator cuff tear damage.  The restrictions will be for sedentary-type work and/or limited use of either upper extremity with a five-pound lifting limit to either upper extremity below shoulder level. 

(Joint Exhibit 24, pages 34-35)

At claimant’s request a vocational evaluation was performed by Michael Newman, M.S., CVE, LPC.  Mr. Newman notes that the claimant's entire work history is at the unskilled labor level and the claimant does not have any direct skill transferability from his past work.  The claimant is not, in Mr. Newman's opinion, a promising candidate for successful vocational rehabilitation and as a result is limited to unskilled work that in most cases is physically demanding.

The claimant underwent an independent medical examination at his attorney’s request with John D. Kuhnlein, D.O. on July 28, 2008.  With respect to permanent impairment, Dr. Kuhnlein opines the claimant has a 13 percent whole person impairment for the right shoulder injury and a 12 person permanent impairment of the whole person for the left shoulder injury.  With respect to permanent restrictions Dr. Kuhnlein opines:

I would assign restrictions to Mr. DeAnda, but I am uncertain whether work could be found within those restrictions.  With respect to material handling, I think that he could only lift 5 pounds on an occasional basis from floor to waist.  At most I think he could lift 10 pounds occasionally from waist to shoulder, and I would not allow Mr. DeAnda under any circumstances to work at or above shoulder height.  He should only lift with the weight close to his body, and no more than 15 inches away from his body; work should be kept as close to his body as possible to avoid undue strain on the rotator cuff areas that have already been shown to be prone to significant tear with minor activity.  He should avoid high frequency and highly repetitive work at all costs.  He should avoid any gripping and grasping at or above shoulder height.  I would suggest that he not work with any vibrating or power tools.  He should not crawl.  He would be unsafe working on ladders, as he might present a safety risk to himself or others.  He could bend or stand.  He could occasionally kneel.
With respect to personal protective equipment, it will be important for him to wear good boots because of the wet floors, both for his diabetes and to prevent falls that might further injure his shoulders.  Should he fall, he has a very high risk of reinjuring both shoulders.  In addition, because of his diabetes, it will be important to watch the type of gloves that he uses.  He would not be able to work at height, or in confined spaces because of the harnesses.

At this point, I think that Mr. DeAnda would have a significant problem maintaining one-third of the pace in any paced work.  Therefore, I do not believe that he would be suitable for working on a production line on a long term basis.  I think that he would have significant problems with most jobs in the American economy because of his shoulder and his neck when considering his educational status and the types of work he has performed in the past.  I think that Mr. DeAnda could function within these restrictions, but I think it would be almost impossible to find an effective job within the American economy that he could do with these restrictions, given his other barriers to return to work. 
(Joint Exhibit 30, p. 17)
The claimant reports that he still experiences the same symptoms as before surgeries.  The right side is worse now.  The pain begins in the shoulder and goes to his hand.  It hurts to move his neck.  The claimant cannot put both hands behind his back and cannot touch his nose with his right hand.  The claimant cannot sleep on his right side and can only sleep one hour on his left side.  When he was working he only got 3 1/2 hours of sleep per night.  The claimant takes Tramadol four times per day.

The claimant has applied for and been approved for Social Security disability based upon the primary diagnosis of bilateral chronic rotator cuff tears.  The onset date for that disability was determined to be October 4, 2006.
REASONING AND CONCLUSIONS OF LAW

File numbers 5028557 and 5028558:

The first issue is whether the injuries were the cause of any permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The next issue is the extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee's experience, training, education, intelligence, and physical capacities would otherwise permit the employee to perform.  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).

A finding that claimant could perform some work despite claimant's physical and educational limitations does not foreclose a finding of permanent total disability, however.  See Chamberlin v. Ralston Purina, File No. 661698 (App. October 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Commissioner Report 134 (App. May 1982).

The claimant's treating physician Dr. Goebel has opined that the claimant's repaired massive rotator cuff tears will only worsen as time goes on.  The claimant’s permanent restrictions effectively preclude repetitive motion work and limit claimant to lifting 5 pounds below shoulder level.  The medical records of Dr. Goebel established for the white trim job was outside of the claimant's physical capacity.  The claimant had continual struggles physically trying to do this job.  The opinion of Mr. Nelson that the claimant did not give a valid effort is given no weight.  Mr. Nelson is well-known to this division for having a high rate of failed functional capacity evaluations.  Mr. Nelson's report reflects little if any information indicating that he reviewed any of the claimant's medical records.  The number of surgeries and severity of the claimant's physical condition are more consistent with the opinion of Mr. Saulsbury based upon his functional capacity evaluation of the claimant.

The claimant has no education or experience that would suit him for anything other than unskilled manual labor.  The claimant's attempts to perform work that the employer offered only worsened his physical condition.  The conclusion is inescapable that the claimant will never perform production labor work with his current physical condition.  It is no less inescapable that the claimant is ill-suited to perform any other work.  The claimant has established that as a result of the combined effects of the 2005 and 2006 injuries that he is permanently and totally disabled.  This conclusion is supported by the opinions of Dr. Goebel as to claimant's physical condition as well as the opinions of Dr. Kuhnlein the independent medical evaluator who advised the claimant only lift weight close to his body and no more than 15 inches from his body to avoid undue strain on the rotator cuff areas that had already been shown to be prone to significant tear with minor activity and the claimant should avoid high repetitive work at all costs.

The conclusion that claimant is permanently and totally disabled is based upon the regular application of that doctrine and not the odd lot doctrine

The last issue is whether claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

Defendants have stipulated that the medical care the claimant received for the injury of March 21, 2005 is causally connected to that injury.  Defendant shall pay those medical expenses pursuant to Iowa Code section 85.27 and reimburse the claimant for those expenses he has directly paid.
ORDER

THEREFORE, IT IS ORDERED:
File Nos. 5028557 and 5028558:

Defendants shall pay claimant permanent total disability benefits commencing October 30, 2007 at the rate of two hundred fifty-four and 44/100 dollars ($254.44) for those periods for which the claimant is permanently and totally disabled.

Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.3 was subsequent reports of injury filed pursuant to rule 876 IAC 3.1.

Defendants shall receive credit for benefits previously paid.

Defendants shall pay claimant's medical expenses pursuant to Iowa Code section 85.27 and reimburse him for those expenses he has directly paid.

Costs of this action are taxed to the defendants pursuant to rule 876 IAC 4.33.

Signed and filed this __26th ____ day of January, 2010.
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Copies To:

Dennis M. McElwain

Attorney at Law

PO Box 1194

Sioux City  IA  51102

smitmcel@aol.com
Sarah K. Kleber

Attorney at Law

1128 Historic 4th St

PO Box 3086

Sioux City, IA  51102

Sarah.kleber@heidmanlaw.com
RRP/kjw
      RON POHLMAN�             DEPUTY WORKERS’�    COMPENSATION COMMISSIONER








8 IF  = 9 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


