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       before the iowa WORKERS’ COMPENSATION commissioner

________________________________________________________________



  :

JAMES C. GARDNER, JR.,
  :



  :


Claimant,
  :      File No. 1074594



  :

vs.

  :    



  :    ARBITRATION DECISION

HEARTLAND EXPRESS, INC.,
  :       



  :                     ON 


Employer,
  :


Self-Insured,                 
  :             REHEARING  


Defendant.
  :

________________________________________________________________

STATEMENT OF THE CASE


Claimant filed a petition in arbitration as a result of injuries incurred February 16, 1994 arising out of and in the course of employment with Heartland Express.  Defendant admitted liability but disputes entitlement to temporary disability, permanent disability, medical benefits and entitlement to an independent medical evaluation charge.


This case was heard and fully submitted at Des Moines, Iowa on November 6, 2000.  The record in the proceeding consists of claimant exhibits A through Q and defendant exhibits 1 through 23; and testimony from James Gardner, Jr.  


An arbitration decision was issued January 24, 2001.  Employer moved for rehearing February 5, 2001 because employer’s exhibits 1 through 23 had not been returned to the file and were not considered.  The rehearing was granted February 8, 2001.

D. Brian Scieszinski, Attorney at Law, represented claimant.  Stephen W. Spencer, Attorney at Law, represented the defendant.

ISSUES


The parties present the following issues for determination:

1. The causal connection and extent of entitlement to Iowa Code section 85.34(2)(u) industrial disability;

2. Claimant’s entitlement to healing period benefits for the period November 10, 1996 through December 11, 1996;

3. The commencement date for payment of permanent partial disability benefits;

4. Claimant’s entitlement to Iowa Code section 85.27 medical benefits, their causal connection, fairness and reasonableness of charges, reasonableness and necessity of treatment and authorization defense; and 

5. Claimant’s entitlement to Iowa Code section 85.39 independent medical evaluation expenses totaling $325.00 accrued with Dr. Riggins.

FINDINGS OF FACT

Having heard the testimony of the witness and having examined all of the evidence in the record, the deputy workers’ compensation commissioner finds:

Claimant, James Gardner, Jr., testified in person and under oath.  Based upon appearance, action and demeanor at the time of hearing claimant presented credible testimony.  Where conflicts exist in the testimony and documentary evidence claimant’s testimony shall be deemed correct.  Claimant’s testimony is also bolstered by a functional capacity evaluation which eliminated any possibility of symptom exaggeration.  Claimant appears to have been completely honest with his subjective complaints of pain and physical ability subsequent to having four surgeries.  Since the objective testing falls in direct line with claimant’s testimony there is a strong indication that claimant was a truthful witness.    

Claimant’s injury occurred February 16, 1994 when claimant was attempting to remove a pin from beneath a tractor-trailer.  Claimant sustained an injury to the low back and sought medical treatment for the severe complaints of pain.  Claimant eventually came under the care of Alfred O. Bonati, M.D., who performed surgery on claimant July 5, 1994 consisting of discogram L5/S1 on the left, lumbar discectomy L5/S1 with transpedicular, lumbar annulorrhaphy, L5/S1 left, thermograpy, L5/S1 left, lumbar facet arthroscopic debridement, L5/S1 left, and release of the nerve of  luska/rahizolysis L5/S1 left.  

The surgical intervention provided little relief to claimant and actually worsened the condition.

Dr. Bonati did a second surgery July 12, 1994 performing a discogram L4/L5 left, lumbar discectomy, L4/L5 left with transpedicular approach, lumbar annulorrhaphy, L4/L5 left and thermograpy, L4/L5 left.  (Claimant Exhibit pages 56 & 60)  Prior to receiving surgical intervention by Dr. Bonati claimant had no pain radiating into the legs.  Subsequent to the surgery claimant’s condition deteriorated significantly with pain radiating into the lower extremities.  

Claimant sought treatment from Gary Lowery, M.D., with the employer’s authorization.  Dr. Lowery attempted to resolve claimant’s worsened condition by surgery June 28, 1995 consisting of laminectomy at L5, posterior lumbar interbody fusion, L5-S1 with titanium surgical mesh plus local autograft and moss miami instrumentation, L5-S1.  (Cl. Ex. p. 80) 

Claimant finally had the last surgery with Dr. Lowery April 30, 1996 where a removal of the moss miami instrumentation with exploration of L5/S1 and fusion work performed.  Claimant had a laminectomy of L4, posterior lumbar interbody, L4-5 with carbon fiber cage plus autographed, titanium uss instrument L4-5 and bilateral transverse process fusion, L4-5 with autograft.  Required for the April 30, 1996 surgery was also a harvesting of the left iliac crest bone for grafting.  (Cl. Ex. p. 85)  

As a result of the failed surgeries performed by Dr. Bonati and the corrected surgeries by Dr. Lowery claimant was off work staring in February of 1994 through December 11, 1996.  At issue in this matter is the time period November 10, 1996 through December 11, 1996 as claimant demands healing period for this month.  

Dr. Lowery claimant’s second treating surgeon indicated that claimant could be released to work 30 hours per week effective November 11, 1996.  (Cl. Ex. 

p. 77)  Claimant had previously been a 40-hour or more per week worker with workweeks of up to 70 hours.  Claimant reached maximum medical improvement December 11, 1996.  (Cl. Ex. p. 78)


The employer had offered claimant the opportunity to take a voluntary job with no pay in November of 1996.  Claimant declined such offer of voluntary work as it did not constitute employment nor was it in his field of expertise or training.  It is also noted that claimant was often non-cooperative with attending medical and functional capacity appointments.    


As a result of the surgical intervention and work related injury claimant’s ability to work has been restricted.  A functional capacity evaluation performed July 7, 1997 provided criteria for claimant’s work activities.  Claimant’s material handling activities have been limited to 20 pounds for overhead lifting and 50 pounds for all other types of lifting.  Claimant is allowed only occasional lifting of up to one-third of a workday between 1 and 32 repetitions per day.  No frequent or constant lifting is allowed according to the functional capacity evaluation.  (Cl. Ex. p. 22)  


Claimant’s functional capacity evaluation also defined non-material handling activities.  Claimant is allowed occasional bending and crawling which means he can do that for 35 percent of the day or zero to 100 repetitions per day.  Claimant is allowed frequent standing, sitting, walking, reaching, climbing, squatting, kneeling for between 34 and 66 percent of the day or 101 to 800 repetitions per day.  Claimant is completely prohibited from any of these activities on a constant daily basis of 67 to 100 percent of the day or 800 repetitions per day.  (Cl. Ex. p. 22)  


In summary, the functional capacity evaluation placed claimant in the medium physical demand level for performing physical labor.  


Claimant sought independent medical evaluation from Keith Riggins, M.D.  No employer-authorized provider had issued an opinion on claimant’s permanent partial impairment notwithstanding significant physical limitations and four surgical interventions.  Claimant was evaluated by Dr. Riggins May 9, 2000.  Dr. Riggins opined:  

   There is considered currently to be 48% impairment of the whole person due to impairment in function of the lumbar spine.

    Your letter of May 9, 2000, request that I express an opinion as to whether or not the conditions present in Mr. Gardner’s lumbar spine are causally related to his alleged work injury with Heartland Express.

   It is my opinion those conditions are causally related to the injury described as occurring in the employment of Heartland Express on February 16, 1994.  

(Cl. Ex. p. 9)


Dr. Riggins also went on to place work restrictions on claimant’s vocational activities:  

   It is recommended maximum weights lifted be limited to 30 lbs. with frequently lifted weights limited to 15 lbs.

   Weights lifted should be confined to the interval between knees and shoulders.

   Mr. Gardner is also considered compromised in his ability to engage in activities which placement of the spine in ungainly positions.

   Mr. Gardner is also considered compromised in his ability to sit for prolonged periods in fixed positions.  It is recommended he provided the option of moving about approximately every two hours.  


It is my opinion that the impairment rating and restrictions set forth above are causally related to the episode of injury described as having occurred on February 16, 1994.

(Cl. Ex. p. 10)


Claimant is also restricted to working no more than eight hours per day pursuant to the functional capacity evaluation.  


The deputy workers’ compensation commissioner finds that claimant sustained permanent partial impairment to the body as a whole causally connected to the February 16, 1994 work injury.  The un-refuted impairment rating from Dr. Riggins of 48 percent is conclusive evidence that claimant did sustain permanent disability causally connected to the February 16, 1994 work injury.


The next issue concerns claimant’s entitlement to Iowa Code section 85.27 medical benefits as exhibited in claimant exhibit O.  


Claimant demands mileage totaling 12 trips at 300 miles per trip roundtrip from Gainsville to his home for a sum of $1,044.00.  Claimant indicated by testimony that this is an estimation of his mileage and cannot be certain of the exact number of miles or the dates the mileage was incurred.


Claimant also demands mileage for 25 trips at 22 miles per trip roundtrip to physical therapy for a total of $159.50.  Again, claimant testified that this is an estimation and not exact mileage based upon the exact number of trips.  


Claimant also presented an expense for a motel room which was needed so as to obtain surgery in Gainsville.  Claimant did not provide a receipt but indicated a cost of $60.00 charged to his mother’s credit card.


Claimant also presents a bill of $3,640.00 for Tylenol to treat the low back pain at the rate of $10.00 per week for 52 weeks over a period of seven years.  Claimant provided no receipts for the medication and indicated that it was over-the-counter medication as opposed to a prescription.  


In summary, claimant’s request for Iowa Code section 85.27 expenses is based upon estimations and is not well documented by receipts or contemporaneously executed logs.  Claimant has little in the way of supporting documentation to verify the exact amount of money expended for mileage, motel rooms and medication.  Claimant has failed to establish by a preponderance of the evidence the exact amount of Iowa Code section 85.27 medical expenses.


Claimant sought independent medical evaluation from Dr. Keith Riggins at a cost of $325.00.  Claimant while having four surgical interventions by employer- authorized doctors and a functional capacity evaluation which demonstrated very significant work restriction solicited his opinion of impairment without having an opinion of impairment from an employer-authorized doctor.  


Claimant at the time of injury was age 31, born June 26, 1962.  Claimant has a high school education and three years of college with no degree from college.  Claimant’s experience is primarily in the area of truck driving which generally requires heavy manual labor while loading and unloading truck.  Claimant has now been precluded from his heavy manual labor and placed in a medium physical demand level.  


Claimant at the time of injury boasted an average weekly wage of $373.44 per week.  At the time of hearing claimant had started new employment and was earning 31 cents per mile.  Claimant had worked about two and one-half weeks driving 2900 miles which would equate to a weekly wage of about $360.00 per week.  


Prior to the work injury claimant worked as an over-the-road truck driver and owner operator driving up to ten hours per day and a maximum of 70 in an eight day period.  Claimant is now limited to working about eight hours per day because of significant back pain related to the February 16, 1994 work injury.

REASONING AND CONCLUSIONS OF LAW


The first issue presented for determination is the causal connection and extent of entitlement to industrial disability.


The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).


Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).


A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.


Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.


There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.


Having established the injury as a cause of permanent disability it follows that the claim must evaluated industrially pursuant to Iowa Code section 85.34(2)(u).  The deputy workers’ compensation commissioner holds claimant 75 percent industrially disabled.  Claimant’s work history is primarily in the area of truck driving which requires heavy manual labor.  Claimant is now limited to a medium physical demand level and completely restricted from performing constant lifting, sitting, standing, walking, reaching, climbing, squatting and kneeling.  This physical restriction severely limits claimant from accessing his job market in the truck-driving field.  Generally, truck drivers must load and unload cargo as part of their daily job duties.  Claimant can no longer do so having had four very invasive surgical interventions in the lumbar spines.  Claimant while making a good recovery is still in a rather fragile condition having instrumentation and significant surgical intervention in the low back.  This severely restricts claimant’s ability to access the heavy manual labor job market especially in the field for which he has training and experience.  


Also considered is the extraordinarily high permanent partial impairment rating of 48 percent.  While this rating was undisputed it is viewed with some criticism as it is from an independent medical evaluator.  Nevertheless, the employer had significant opportunity to obtain refuting opinions from the treating doctors.  The two surgeons were employer selected and authorized with surgeries performed starting in 1994 with the last surgery performed in 1996.  The employer has had years to solicit opinions on the issue of permanent partial impairment yet completely failed to do so.  Claimant’s petition was placed on file in February of 1999 giving the employer significant advance notice of the need to obtain an opinion on permanent partial impairment.  Therefore, the impairment rating must be given considerable weight in light of the fact that it stands un-refuted notwithstanding significant passage of time between the last surgical intervention and the filing of claimant’s petition as compared to the hearing date.  


It is noted that all industrial disability factors have been considered when addressing the issue of industrial disability.  Claimant’s age, education and work experience are also factors in evaluating industrial disability.  While claimant does have some college training there is insufficient evidence to demonstrate that this mitigates against a finding of high industrial disability.  


The second issue presented for determination concerns claimant’s entitlement to healing period benefits.

Iowa Code section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement from the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, 312 N.W.2d 60 (Iowa App. 1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).


The deputy workers’ compensation commissioner finds claimant entitled to healing period benefits in addition to those previously paid for the additional period of November 10, 1996 through December 11, 1996.  While claimant had been released to return to work it was for only 30 hours per week for this one-month period.  The employer’s offer of volunteer work is insufficient to qualify as accommodating claimant with light duty employment so as to deny benefits.  A volunteer job is clearly not within the parameters as defined in chapter 85.  


The commencement date for payment of permanent partial disability benefits is at issue.  Having established the last day of entitlement to healing period as December 11, 1996 it follows that the commencement date for payment of permanent disability is December 12, 1996.  


The next issue presented for determination concerns claimant’s entitlement to Iowa Code section 85.27 medical benefits.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Iowa Code section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).  Claimant has the burden of proving that the fees charged for such services are reasonable.  Anderson v. High Rise Constr. Specialists, Inc., File No. 850096 (App. 1990).


The deputy workers’ compensation commissioner holds that claimant has failed to establish entitlement to Iowa Code section 85.27 medical benefits as shown by claimant exhibit O.  Claimant has failed to present sufficient evidence to establish the amount of expenses incurred by a preponderance of the evidence.  Claimant’s estimates are insufficient to establish his burden as a matter of law.  Claimant failed to provide corroborating receipts, expenses or contemporaneously created log to demonstrate the exact amount of Iowa Code section 85.27 expenses.  Therefore, claimant’s request for additional reimbursement for Iowa Code section 85.27 expenses is denied.


The final issue presented for determination is claimant’s entitlement to Iowa Code section 85.39 independent medical evaluation expenses totaling $325.00 for an examination by Dr. Riggins.  

Iowa Code section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated "permanent disability" and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee's attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Defendants' liability for claimant's injury must be established before defendants are obligated to reimburse claimant for independent medical examination.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).


Claimant has failed to establish that he sought independent medical evaluation from Dr. Riggins because of an evaluation by an employer-retained doctor which he believed to be too low.  Since the employer had not solicited an opinion on impairment claimant could not believe the employer’s opinion was too low.  While in the case at hand this seems a strained interpretation of the statute it nevertheless follows current agency precedent and strict statutory construction.  In this matter claimant had four surgeries on the low back for a work related low back condition.  Clearly, claimant had sustained significant permanent partial impairment according to the AMA Guides to the Evaluation of Permanent Impairment, based upon the existence, nature and severity of surgical intervention.   Furthermore, bolstering the conclusion that permanent partial impairment was an imminent result of the surgery it is the functional evaluation performed demonstrating significant work restrictions causally connected to the work related low back injury.  In conclusion, claimant has failed to establish entitlement to Iowa Code section 85.39 expenses for independent medical evaluation totaling $325.00 because no impairment rating was issued by an employer-selected doctor.  Dr. Riggins’ expense for independent medical evaluation shall be taxed as a cost at the rate of $150.00.


At hearing the employer moved for a continuance citing the fact that an independent medical evaluation was not obtained by the employer subsequent to the claimant receiving the evaluation from Dr. Riggins in May of 2000.  (Cl. Ex. p. 2)  The employer’s motion to continue was denied as employer failed to comply with the hearing assignment order dated August 25, 2000 which required emergency as grounds for continuance.  In support of the denial of the employer’s motion to continue it is noted that this matter occurred in February of 1994 with surgery starting in July of 1994 and ending in April of 1996.  The multiple surgeries and the functional capacity evaluation clearly demonstrated the existence of permanent partial disability causally connected to the work injury.  The employer’s motion to continue cannot be considered valid in light of passage of some four years subsequent to the last surgery with no effort by the employer to obtain a permanent impairment rating from their own authorized doctors.  It is also noted that this matter was filed February 8, 1999.  Again, the employer sat on its rights with respect to obtaining independent medical evaluations or soliciting opinions on permanent impairment from the treating doctors for some one and one-half years subsequent to the filing of petition.


At hearing the employer also raised the issue of subject matter jurisdiction alleging that claimant had insufficient contact with the state of Iowa to allow the case to go forward.  The issue of subject matter jurisdiction is always available pursuant to the Iowa Rules of Civil Procedure.  The motion was denied as claimant spent as much time in Iowa as he did in any other state while pursing his vocational activity of truck driving.  Therefore, sufficient contact with the state is established so as to allow subject matters jurisdiction pursuant to Iowa Code section 85.71.

ORDER


THE DEPUTY WORKERS’ COMPENSATION COMMISSIONER ORDERS:


Defendant Heartland Express, Inc. shall pay claimant three hundred seventy-five (375) weeks of permanent partial disability benefits at the rate of two hundred sixty and 30/100 ($260.30) dollars per week commencing December 12, 1996. 


It is further ordered that defendant shall pay claimant additional healing period benefits commencing November 10, 1996 through December 11, 1996 at the rate of two hundred sixty and 30/100 ($260.30) dollars per week.


It is further ordered that defendant shall receive credit for benefits previously paid if applicable and that accrued benefits shall be paid in a lump sum with interest pursuant to Iowa Code section 85.30.


It is further ordered that costs shall be paid by defendant pursuant to rule 876 IAC 4.33 with claim activity reports filed pursuant to 876 IAC 3.1.


Signed and filed this _____ day of March, 2001.










______________________________






           MARLON D. MORMANN




    

DEPUTY WORKERS’ COMPENSATION






               COMMISSIONER    

Copies to:

Mr. D. Brian Scieszinski

Attorney at Law

801 Grand Ave., Ste. 3700

Des Moines, IA  50309

Mr. Stephen W. Spencer

Attorney at Law

PO Box 9130

Des Moines, IA  50306-9130

