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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

BENJAMIN WARD WHARTON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File Nos. 5002954 and 5002955

DIAL CORPORATION,
  :



  :                          A P P E A L


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

SENTRY INSURANCE COMPANY,
  :



  :             Head Note Nos.:  1800, 2902, 3701

Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.

ISSUES

Defendant states the following issues on appeal:
The deputy erred in finding claimant sustained a permanent neck injury on 10/4/01 entitling him to an award of 44% industrial disability.  


Claimant states the following issues on cross-appeal:
A.  The Defendants contend that the Deputy erred in finding Claimant sustained a permanent neck injury on October 4, 2001, entitling him to a 44% industrial disability.

B.  The Claimant contends that the Deputy erred in failing to find that the Claimant sustained an injury to his back, and an aggravation of his psychological condition in addition to a permanent neck injury.

C.   The Claimant contends that the Deputy erred in failing to award the Claimant healing period benefits from April 13, 2002 to June 10, 2002 and from August 8, 2002, to November 13, 2003.

D.  The Claimant contends that the Deputy erred in failing to award the Claimant permanent total disability benefits.

E.  The Claimant contents that the Deputy erred in failing to award the payment of medical expenses related to Claimant’s back and mental condition.

Upon review of defendants’ appeal and claimant’s cross-appeal from the arbitration decision dated October 10, 2005, it is noted that the presiding deputy commissioner awarded claimant benefits for an October 4, 2001 injury to his cervical spine including 44 percent permanent partial disability along with reasonable and necessary medical expenses – including prescription drug charges – to treat claimant’s cervical spine.  The presiding deputy denied claimant’s petition for an injury dated December 5, 2001.  The presiding deputy concluded that claimant had not sustained either a back injury or a psychological injury that was related to the injury of October 4, 2001.  The presiding deputy also determined that but for claimant’s own actions unrelated to his work injury that he would still be employed by the defendant-employer.

In support of her conclusions, the presiding deputy concluded that claimant was not a credible witness regarding the nature and extent of his work injury.  The credibility assessment was based upon claimant’s inconsistent testimony as well as clear exaggeration of his physical abilities as compared to his abilities documented on surveillance video.  

Following a de novo review of the record the undersigned concludes that the presiding deputy must consider the following observations and then provide additional explanation for her award of permanent partial disability benefits for the October 4, 2001 injury.  The presiding deputy awarded 44 percent permanent partial disability benefits for the cervical spine injury despite the well documented finding that claimant was not credible, that video surveillance established that he was physically able to perform his pre-injury employment position when he was fired for reasons unrelated to work injury, and that his physician imposed restrictions are not indicative of his true disability.  Further, the presiding deputy denied permanent disability benefits for claimant’s low back and psychological problems due to his history of these problems prior to October 4, 2001, (Arbitration Decision, page 14) but yet concludes elsewhere in the decision that claimant also had “countless visits to an osteopath” for prior neck problems which were determined to be compensable.  (Arb. Dec., p. 6)  The finding of causation of a permanent neck injury was stated by the deputy to be based upon the views of Anil Duhma, M.D., who found “objective” evidence of a neck injury.  However, Dr. Duhma testified by deposition that he had not seen the surveillance tapes which the deputy found to be significant and admitted that he did not review all of the records sent to him about claimant’s past neck problems.  (Ex. LL, pp. 30, 34)
IT IS THEREFORE ORDERED THAT the file is remanded back to the presiding deputy for reconsideration of this claim and to issue a proposed decision addressing the above-noted concerns.

Signed and filed this ___________ day of October, 2006.

           ________________________






       CHRISTOPHER J. GODFREY
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