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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

THOMAS E. OSBORNE, SR.,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5025906
SCHWAN’S HOME SERVICES, INC,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

SPECIALTY RISK SERVICES,
  :



  :


Insurance Carrier,
  :


Defendant.
  :   Head Note Nos: 1100,1801.1,1802, 1803

______________________________________________________________________

STATEMENT OF THE CASE


Thomas Osborne, Sr., claimant, filed a petition in arbitration seeking workers’ compensation benefits from Schwan’s Home Services, Inc. and Specialty Risk Services, insurance carrier, as a result of an injury he sustained on May 12, 2008.  The defendants deny the injury arose out of or in the course of his employment. This case was heard in Waterloo, Iowa, and fully submitted on August 28, 2009.  The evidence in this case consists of the testimony of claimant, Thomas Osborne Sr. and his wife Annette Osborne.  The defendant called Tim Mann to testify.  Joint exhibits A1-8 and B K were admitted into the record.  Both parties submitted briefs.
ISSUES

The stipulations of the parties contained within the hearing report as orally clarified at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant sustained an injury on May 12, 2008.  The commencement date for permanent partial benefits, if awarded, is May 7, 2009.  The claimant was married, entitled to two exemptions on the date of injury and his weekly rate of compensation is $556.42.  The parties agree the defendant is entitled to a credit for wages paid through July 20, 2009. Medical expenses, including an independent medical exam (IME), are not in dispute.

The issues remaining to be decided are:

1. Whether the injury arose out of employment.
2. The extent of the claimant’s disability.
3. Whether the injury is a scheduled member or industrial disability;
4. The claimant’s entitlement to temporary partial disability and healing period benefits.
FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds: 
Thomas Osborne Sr., the claimant, was 57 years old at the time of hearing.  He did not complete high school and joined the Army when he was 18 years old.  He obtained a GED in the Army.  The claimant is currently enrolled in a community college and needs 14 credits to get an AA degree.  He plans to get a bachelors degree in manufacturing process engineering.  (Exhibit I, page 5).  Claimant had a number of jobs while working in the Army.  In 1993 he was a first sergeant and was a recruiter.  Claimant decided to retire from the Army rather than continue to move his family.  When he retired from the Army he was examined and determined to have a 20 percent service connected disability for arthritis in his back, hips, knees and ankles.  The claimant worked for Upturn Industries in New York state.  He started as a general laborer and worked himself up in 13 years to President.  Due to a downturn in the economy the claimant was terminated as president and was made a project manager for a short time period for Upturn Industries.  He quit that job when his pay was further reduced in 2005.  The claimant moved to Iowa and was employed in a warehouse, worked for Tyson and was a dispatcher for the trucking company.  The claimant quit his dispatching job because he did not believe that the employer was in compliance with Federal Department of Transportation regulations.  The claimant was able to perform all of the above work after he left the Army even though he had a 20 percent disability rating.

The claimant started work at the defendant Schwan’s Home Services Inc. (Schwan’s) in October 2007.  He was hired as a customer service representative manager.  The claimant passed a comprehensive physical when he was hired by Schwan's.  As a customer service representative for Schwan's the claimant sold food products to customers in their home.  This involved a route the claimant drove with his truck to make delivery and sales calls upon residential customers.  As part of the claimant's job he was required to carry a sales bag when he went to a customer's house to show and sell new products to customers. The claimant’s bag on the day of his accident weighed approximately 25 pounds.  The claimant was required to get in and out of his company truck 60 –100 times a day. The company policy required company vehicles to be locked when not occupied by the driver.  The claimant always followed this policy although his supervisor Tim Mann testified that this was not always followed by other drivers when they could still see their truck.

On May 12, 2008, Mr. Osborne, was making a service call on a customer in Cedar Falls, Iowa.  He parked his truck on the street in accordance with company policy.  He walked up a steep driveway to make his service call.  The customer was not at home and Mr. Osborne, left a note for the customer and returned to his truck.  Mr. Osborne started down the incline of the driveway and he fell.  Mr. Osborne was shifting his sales bag from his right side to the left so that he could get his truck keys when he fell.  He fell on his sales bag and felt significant pain at that time. He made it down to his truck and called Mr. Mann and informed him that he had injured himself.  He was told by Mr. Mann to go get treatment.  He returned his truck and drove himself to the Sartori Memorial Hospital in Cedar Falls, Iowa.

The claimant was seen by David Kirkle, D.O., on May 12, 2008.  The notes from his exam stated when the claimant tried to prevent the fall he strained his back.  The analysis was “Lumbar strain, questionably work related.” (Ex. A-1, p. 3) The claimant saw Dr. Kirkle on May 19, 2008. His analysis was "Lumbar strain.  Questionably work related."  He placed restrictions on the claimant of lift, carry, push, pull up to 15 pounds occasionally;  bend, twist, and reach rarely; sit stand and walk as tolerated and limited him to get in and out of his truck to rarely. (Ex. A-1, p. 1)

On June 2, 2008, the claimant received notification from the defendant, Specialty Risk Services that his injury was not considered to be a work-related condition and his claim for workers’ compensation benefits was denied.  The claimant,  after his injury, was no longer involved in customer sales on a route.  He did truckload sales and office duties.  His pay was significantly reduced when he was doing office work.  The records submitted by the parties show the claimant’s pay for the weeks of May 29, 2008 through July 24, 2008 from his pre-injury employment was significantly reduced.  (Ex. B, pp. 1‑6) 

As of July 20, 2008 the claimant stopped working because of his injuries.  Schwan's notified the claimant by letter that he needed to provide a directive note from a doctor explaining why he could not be at work or he would be terminated.  The claimant was not able to obtain a letter to the satisfaction of his employer by their deadline and he was terminated effective September 11, 2008.  The claimant did obtain a letter from a Leasha Shemmel, D.O., from the Veterans Administration (VA) which listed the dates of medical service but did not provide a medical excuse to be off work. (Ex. A-3, pp. 10, 17)

The claimant’s medical records show he had complained about pain in his hip, knees and ankles before his accident.  (Ex. A-3, pp. 64, 67, 87)  The claimant had complained about his knees giving out before the accident on May 12, 2008.

A report of August 15, 2008 from the VA stated the claimant had degenerative joint disease (DJD) of the hip worsened by his injury at work.  (Ex, A-8, p. 4,)  The claimant had a neurosurgery consultation by David Kung, M.D., of the VA, on October 23, 2008 because of his back pain.  Dr Kung’s impression after reviewing an MRI was that the claimant had low back pain occasionally radiating down the right lower extremity.  He did not recommend surgery for Mr. Osborne.  (Ex. A-3, p. 2)

The claimant was seen for a Compensation and Pension Examination for the VA on May 30, 2008.  This examination was scheduled a number of years before his injury while working at Schwan’s.  The exam noted the claimant was only able to walk a few yards and stand for a few minutes.  (Ex A-4, p. 27)  An MRI test on July 14, 2008 by the VA showed degenerative changes in the lumbar spine.  (Ex A-4, pp. 2, 3)  The result of the exam was to increase his service related disability from 20 percent to 70 percent. (Ex. G, pp. 1‑15)  This evaluation found the claimant to have service connected disability of 40 percent for degenerative disc disease of the lumbar spine, 10 percent for bursitis of the left hip, 10 percent for bursitis of the right hip, 10 percent for degenerative joint disease of the left ankle, 10 percent for degenerative joint disease of the right ankle.  The VA determined that his 10 percent bilateral knee arthralgia had not changed. (Ex. G, pp.14, 15)

Richard Neiman, M.D., performed an IME on May 7, 2009.  He noted the claimant’s LS spine remarkably restricted in range of motion.  Dr. Neiman found a permanent restriction to the claimant’s knee, based on the May 12 injury, of 7 percent to the whole person using the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  (Ex A-6, p 6) 

Mr. Osborne applied for and received social security disability benefits.  His first payment was in December 2008.  (Ex. F, pp. 1‑6)  He would have been found disabled for security disability purposes approximately in June 2008. 
The claimant is enrolled full time at a community college and intends to obtain a Bachelor in Science in manufacturing processing engineering.  The claimant has not been looking for work while going to school.  The claimant is able to attend full time classes. 

The claimant has restricted his activities since his injuries.  He does not hunt, fish perform yard work as he did in the past.  The claimant is able to drive and has an Iowa handicap placard for his vehicle.  The claimant experiences pain with activities.  He has difficulty with sleep.  The claimant stated he was told by doctors at the VA that the accident at work accelerated and made his condition worse.  (Ex. I, p.15)  The claimant’s wife confirmed the testimony of the claimant that his level of physical activity since his accident has been quite limited.

Before the claimant’s injury of May 12, 2008 he was able to actively perform work in which could be heavy.  After his accident he is limited to sedentary to light work.  Considering the claimant’s medical impairments, training, age, permanent restrictions and limitations, as well as all other factors of industrial disability, the claimant has suffered a 50 percent loss of earning capacity.

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).
The Iowa Supreme Court has recently discussed the test for whether an injury arose out of employment.  Lakeside Casino v. Blue, 743 N.W.2d 169 (Iowa 2007).

In order for an injury to be compensable in Iowa, there must be "a connection between the injury and the work."  Meyer, 710 N.W.2d at 221[Meyer v. IBP, Inc., 710 N.W.2d 213, 218 (Iowa 2006)]. That connection is established by showing the injury arose out of and in the course of the worker's employment. Iowa Code § 85.31(1) (2001); Meyer, 710 N.W.2d at 220….   

As this court has noted in prior cases, "[i]njuries that occur in the course of employment or on the employer's premises do not necessarily arise out of that employment." Miedema v. Dial Corp., 551 N.W.2d 309, 311 (Iowa 1996). "The two tests are separate and distinct and both must be satisfied in order for an injury to be deemed compensable." Id. It is important, therefore, to understand the "in the course of" test before we address the "arising out of" test.

The element of "in the course of" refers "to the time, place, and circumstances of the injury." Id. To satisfy this requirement, the injury must take place "`within the period of the employment, at a place where the employee reasonably may be, and while the employee is fulfilling work duties or engaged in doing something incidental thereto.'" Meyer, 710 N.W.2d at 222 (quoting 1 Arthur Larson & Lex K. Larson, Larson's Workers' Compensation Law ch. 12, scope, at 12-1 (2005))(Footnote omitted).  The element of "arising out of" requires proof "that a causal connection exists between the conditions of [the] employment and the injury." Miedema, 551 N.W.2d at 311. "In other words, the injury must not have coincidentally occurred while at work, but must in some way be caused by or related to the working environment or the conditions of [the] employment." Id.; accord McIlravy v. N. River Ins. Co., 653 N.W.2d 323, 331 (Iowa 2002). … In Hanson [Hanson v. Reichelt, 452 N.W.2d 164 (Iowa 1990)], this court adopted the actual-risk rule:

If the nature of the employment exposes the employee to the risk of such an injury, the employee suffers an accidental injury arising out of and during the course of the employment.  And it makes no difference that the risk was common to the general public on the day of the injury.  
452 N.W.2d at 168.  Consequently, with limited exceptions, 2 we have abandoned any requirement that the employment subject the employee to a risk or hazard that is greater than that faced by the general public. 3 Floyd v. Quaker Oats, 646 N.W.2d 105, 108 (Iowa 2002) (stating requirement of increased hazard or exertion only applies to claims of heart attack and mental illness).(Footnotes omitted)  

Lakeside Casino v. Blue, 743 N.W.2d 168, pps.174, 175 (Iowa 2007)

In this case there is no dispute that the claimant was in the course of employment.  He was making a service call on a customer’s home when he fell and injured himself.  He was walking down the incline of a driveway when he fell.  The claimant was required to walk up and down the driveway.  The claimant was adjusting his equipment to get to his keys and fell as he was traversing down the incline of a driveway.  The claimant was carrying a bag and walking down an incline when he fell.  The employer exposed the claimant to actual risk which caused his injury.  The injury arose out of his employment.
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

The claimant’s fall of May 12, 2008 lit up his back.  This is an industrial disability.  The VA records after the fall at work show the claimants’ back condition was much worse than before the injury.  The claimant had been able to work physical jobs after his discharge from the army.  He passed a comprehensive physical for Schwan’s in October 2007.  (Ex. C, pp. 1‑4)  The claimant received significant restriction from the Dr. Kirkle.  Dr. Kirkle’s legal opinion about whether the fall was work related is not given any weight.

The VA found that the claimant’s bilateral knee condition had not changed from when they originally awarded benefits.  Given the comprehensive testing and review of the claimant’s medical file by the VA.  I find that the fall on May 12, 2008 did not light up or permanently aggravate the claimant’s right knee.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant was successful in the army and worked his way up to be president of a company after he left the army.  His work however even as president has been physical.  (Ex. I, p. 23)  His job at Schwan’s required him to carry a bag of approximately 25 pounds, as well as delivering product to customers.  He would exit his truck 60‑100 times a day.  The claimant’s ability to perform work beyond sedentary to light category work is limited. He is also limited in his ability to sit and stand for long periods of time.  The claimant’s motivation for work appears strong.  He has been engaged in the labor market since he was 18 years old.  He is going to college so he can continue working with an anticipated graduation date with a BS when he will be 61 years old.  With a GED and a limitation of sedentary-light work the claimant has a significant restriction in the labor market.  The claimant has however been able to successfully attend classes which show an ability to sit and maintain concentration, although that is not the same requirement as competitive employment.  The claimant may in three years obtain a BS degree, however, it is not a guarantee.  The claimant’s age does not help his vocational chances.  

Based upon the above considerations I find that the claimant has suffered a 50 percent industrial disability entitling him to 250 weeks of permanent partial disability.  The commencement date is May 7, 2009 at the rate of five hundred fifty-six dollars 42/100 per week. ($556.42)

An employee is entitled to appropriate temporary partial disability benefits during those periods in which the employee is temporarily, partially disabled.  An employee is temporarily, partially disabled when the employee is not capable medically of returning to employment substantially similar to the employment in which the employee was engaged at the time of the injury, but is able to perform other work consistent with the employee's disability.  Temporary partial benefits are not payable upon termination of temporary disability, healing period, or permanent partial disability simply because the employee is not able to secure work paying weekly earnings equal to the employee's weekly earnings at the time of the injury.  Section 85.33(2).
The claimant is entitled to temporary partial disability benefits from May 12, 2008 through July 20, 2008.  Neither party provided a calculation as to the amount of temporary partial disability which is due.  If the parties are unable to resolve this issue they may request a motion to reconsider this issue within 10 days of this decision.
Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App. 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

The claimant is entitled to healing period benefits from July 21, 2008 through May 6, 2009.
ORDER

THEREFORE, IT IS ORDERED THAT: 

The defendant shall pay claimant temporary partial disability benefits from May 12, 2008 through July 20, 2008.
The defendant shall pay claimant healing period benefits from July 21, 2008 through May 6, 2009 at the rate of five hundred fifty-six dollars 42/100 per week ($556.42).
The defendant shall pay claimant two hundred fifty (250) weeks of permanent partial disability benefits commencing May 7, 2009 at the rate of five hundred fifty-six dollars 42/100 per week ($556.42).
The defendant shall receive credit for benefits previously paid.


The defendant shall pay claimant the expenses identified in exhibit K.


The defendant shall pay claimant’s costs pursuant to rule 876 IAC 4.33.

That all accrued benefits shall be paid in a lump sum.


The defendant shall file subsequent reports as required by this agency.

Signed and filed this __15th __ day of September, 2009.

   __________________________







  JAMES F. ELLIOTT






                      DEPUTY WORKERS’ 






COMPENSATION COMMISSIONER

Copies to:

Jay P. Roberts

Attorney at Law
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Waterloo  IA  50703

lawfirm@rsplaw.biz
Valerie A. Landis

Attorney at Law

2700 Grand Ave., Ste. 111

Des Moines, IA  50312

vlandis@hopkinsandhuebner.com
JFE/kjw
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