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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

TAMMY K. KARNS,
  :



  :


Claimant,
  :          
 File No.  5034144


  :

vs.

  :



  :      

      A P P E A L 

FIELD OF DREAMS LEARNING
  :

CENTER,
  : 

   D E C I S I O N



  :                      


Employer,
  :



  :        

and

  :



  :

AUTO-OWNERS INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                Head Note No.: 1803
___________________________________________________________________


Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.
The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal and cross-appeal with the following additional analysis on the causation issue and modification on the Iowa Code section 85.39 issue: 

Defendants contend the presiding deputy erred in finding the work incident produced a lumbar disc herniation as well as the stipulated to left knee meniscus tear. They argue greater weight should be given to the opinion of the examining occupational doctor who opined the mechanism of the injury, stepping over a child safety gate, would not have resulted in disc herniation.  However, the overall record demonstrates that the deputy correctly gave greater weight to the opinions of the three orthopedic surgeons who actually treated claimant after the injury.  Each related the lumbar condition to the work injury; two directly; one indirectly.  An orthopedic specialist’s expertise as to the source of a lumbar disc condition is likely to be greater than that of an occupational physician.  As the deputy noted claimant’s MRI findings and the recommendation for lumbar surgery in the aftermath of her injury are consistent with claimant’s work incident significantly having changed the condition of her low back.  

The presiding deputy’s analysis and order regarding defendants’ obligation to reimburse claimant the reasonable costs of a subsequent examination by a physician of her own choosing is a directive statement of the law only.  As no present justiciable controversy exists as to that issue, factual findings, legal conclusions, and a specific order are not possible.

WHEREFORE, the decision of the deputy is affirmed and modified.
Defendants shall pay the costs of this matter including transcription of the hearing.
Signed and filed this 21st day of March, 2013.
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