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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

PATRICK E. NICHOLS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5019767

SPENCER TRUCK LINE, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

COMMERCE & INDUSTRY
  :

INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                      Head Note No.:  1103

______________________________________________________________________

STATEMENT OF THE CASE

Patrick E. Nichols, claimant, has filed a petition in arbitration and seeks workers’ compensation from Spencer Truck Line, Inc., employer, and Commerce & Industry Insurance Company, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on July 17, 2007 in Storm Lake, Iowa.  The record in the case consists of defense exhibits A through K, and joint exhibits 1 through 9, as well as the testimony of the claimant.

ISSUE

The parties presented the following issue for determination:

The extent of the claimant’s entitlement to permanent partial disability benefits.

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:

The claimant, Patrick Nichols, testified by telephone due to a scheduling mixup.  Claimant was 68 years old at the time of the hearing.  He did not complete high school.

His work experience consists mostly of driving jobs.  He has worked driving a dump truck, a cattle truck, a milk tanker, and a refrigerated truck.  He also worked for a time on an oil rig. 

Claimant was hired by defendant employer on a full time basis in 2002.  His duties included driving a truck loaded with furniture.  The truck was loaded when he began his trips, but he would help unload the truck.  He normally drove from Iowa to Ohio.  The furniture included hide-a-beds, which were heavier than other furniture, weighing more than 100 pounds. 

On August 6, 2003, claimant was working at the Ohio end of his trip and tried to stand some furniture from the floor of the truck to the top of a tier of beds when it fell onto him, along with several other items.  Claimant was hit on the left side of his head and shoulder by a falling sofa sleeper, weighing about 84 pounds, pushing him against the wall of the truck to his right.  His body slid down the wall, and a lounge unit then fell on top of him. 

Claimant was stunned, and his arms were shaking.  Other employees unburied him and helped him out of the truck.  He was given ice packs and a chair.  He felt pain in his neck and left shoulder, which swelled up and had a bump.  His right ear was also swollen. 

The next day claimant drove to his home in South Dakota, and saw his doctor there.  Claimant called the owner of the truck line, and reported the accident.

Claimant was eventually referred to Mark Fox, M.D.  Dr. Fox prescribed physical therapy and epidural injections, and recommended surgery, but the surgery was not performed.  The surgery would release pressure on claimant’s spinal cord, but would not undo the nerve damage. 

Dr. Fox returned claimant to work on November 28, 2004, with restrictions of not working more than eight hours per day, and not lifting more than 15 to 20 pounds, and no loading or unloading trucks.   (Exhibit 9, page 44).  Dr. Fox commented “[N]o work at all would probably be the best situation for him . . . .”  (Ex. 4, p. 15)

Claimant was seen by Thomas Ripperda, M.D.  Dr. Ripperda assigned claimant a rating of permanent partial impairment of five percent of the body as a whole.  Dr. Ripperda also commented “[P]atient . . . best served by not working . . . .”  (Ex. 6, p. 26)

Claimant also saw John Kuhnlein, D.O., for an independent medical examination.  Dr. Kuhnlein recommended claimant not lift more than ten pounds occasionally, with rare to occasional work at or above shoulder height.  Dr. Kuhnlein rated claimant as having a 31 percent of the body as a whole permanent partial impairment for claimant’s neck injury.  He also assigned a rating of 13 percent permanent partial impairment of the whole body for the right shoulder injury.  (Ex. 7, pp. 38-40)

Today, claimant works for Dakota Land Transportation, where he drives a truck but does no unloading.  He had worked for this company previously, and they are aware of his work restrictions.  If he has too much pain, he is allowed to call in sick, or pull over if he is on the road.  He has missed a couple of weeks of work due to neck and shoulder pain since working with this employer.  He is paid by the mile as he was with the employer in this case, but he is paid four or five cents per mile more. 

His right shoulder and neck continue to bother him.  He has not undergone the surgery for his neck that was recommended.  His neck swells up and the muscle gets hard.  Claimant had a prior neck surgery in 1982, but had a good result and no restrictions or ongoing medical treatment after that surgery, and no rating of permanent impairment was given.  He also had an accident in 2001 when a deer ran in front of his truck.  He pulled a neck muscle in that accident, underwent two or three treatments with a chiropractor, and went back to work without missing any work time.

Claimant did not attempt to return to work with Spencer Truck Line after his injury in this case, due to the distance involved between his home and the terminal.  He felt the added distance after driving for them would be too much and would aggravate his symptoms, plus he could not continue with that employer due to his restrictions due to the unloading requirements. 

He has not received any medical treatment for this injury since February of 2004 when Dr. Fox released him.  He continues to work for a trucking company driving over the road, and has a valid commercial driver’s license.  He is able to perform all the duties required of him as a truck driver for Dakota Land Transportation, although he does not always arrive on time.  He receives retirement social security benefits.  In 2005 his tax returns show an income of $53,000.00.  Claimant stated about $12,000.00 of this was his wife’s earnings, and he had earned about $41,000.00 working for Dakota Land Transportation, versus $32,000.00 per year when he was injured. 

CONCLUSIONS OF LAW

The sole issue in this case is the extent of claimant’s industrial disability.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

As a result of his work injury, claimant now has work restrictions of not lifting over 20 pounds, not working over 8 hours per day, no overhead work and no truck loading or unloading.  These restrictions prohibit him from returning to the job he held when he was injured.  His decision not to return to work there was based on these restrictions, but also on the commuting distance involved, which of course pre-existed the injury. 

Two of claimant’s doctor’s have stated he should not work.  However, these are not ratings of 100 percent impairment.  Dr. Ripperda was one of those doctors, and he has rated claimant as being five percent impaired.  Dr. Fox was the other doctor, and he has imposed restrictions as to weight lifting limitations, hours worked, etc., but has not restricted claimant to not working at all.  The doctors’ comments are considered but are not interpreted by the undersigned as restrictions not to work at all. 

The claimant is now working again, and is in fact earning more money than when he was injured.  However, this is with an employer who is accommodating his restrictions, and that accommodation cannot be considered in this industrial disability analysis.  Nevertheless, not all trucking employers require their drivers to load or unload trucks, so similar jobs would be available to claimant, although his other accommodation of being able to pull over and rest, and not meet delivery deadlines, would most likely not be available to him from other employers.

Defendants assert claimant is not credible.  It is found there is nothing in the record that would call into question claimant’s credibility.  He has adequately explained in his hearing testimony any alleged inconsistencies in his deposition testimony. 

Claimant has ratings of impairment of 5 percent of the body as a whole, and 31 percent of the neck and 13 percent of the shoulder.  His age is 68 years.  His education is limited to a high school diploma.  Both his age and his lack of education make re‑training in a new field unlikely, and both would work against him when competing for jobs as a truck driver.

Based on these and all other appropriate factors of industrial disability, it is found that as a result of the work injury, the claimant has an industrial disability of 40 percent.  

ORDER

THEREFORE, IT IS ORDERED:

Defendants shall pay unto the claimant two hundred (200) weeks of permanent partial disability benefits at the rate of four hundred two and 14/100 dollars ($402.14) per week from March 2, 2004.

Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the claimant’s prior medical expenses submitted by claimant at the hearing. 

Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this _____19th_____ day of October, 2007.
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Copies To:

Janice M. Valentine

Attorney at Law

PO Box 1414

Fort Dodge, IA  50501-1414

Aaron T. Oliver

Attorney at Law

218 – 6th Ave., Fl. 8

Des Moines, IA  50309-4008

JEH/srs
     JON E. HEITLAND�               DEPUTY WORKERS’�      COMPENSATION COMMISSIONER
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