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before the iowa WORKERS’ compensation commissioner

______________________________________________________________________



  :

ASIM DOGIC,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                  File Nos. 1254533; 1253094

IBP, INC.,
  :



  :                           A P P E A L


Employer,
  :


Self-Insured,
  :                         D E C I S I O N


Defendant.
  :

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 the chief deputy workers’ compensation commissioner affirms and adopts as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

Defendant on appeal argues that claimant’s shoulder injury claim is barred by the statute of limitations contained in Iowa Code section 85.26.  Claimant suffered a traumatic shoulder injury on November 11, 1997.  Claimant later reported hand and wrist pain symptoms on December 27, 1997.  

Claimant filed a petition for benefits on December 3, 1999, claiming repetitive motion injuries to his shoulders, neck, hands, fingers, and wrists.  Claimant’s characterization of the injury as repetitive in his petition is not determinative; the nature of the injury is governed by the evidence. 

Defendant admits that claimant suffered a work-related injury to his upper extremities on December 27, 1997, but denies that any injury to the shoulders occurred on December 27, 1997.  Rather, defendant argues, any shoulder symptoms claimant has were caused by the November 11, 1997, traumatic injury to the shoulders and any action to seek benefits for that injury must have been filed within two years under Iowa Code section 85.26 or be barred.  Since claimant’s petition was not filed until December 3, 1999, any action for the traumatic shoulder injury of November 11, 1997 would be barred.  In addition, if this proceeding is confined to the wrist, hand, and finger conditions, it would appear that the injury is confined to the scheduled member and does not extend to the body as a whole, and thus claimant would be compensated functionally and not with industrial disability. 

Claimant bears the burden of proof to show that the conditions he seeks benefits for are caused by the repetitive or cumulative trauma injury of December 27, 1997.  The medical reports offer little guidance in distinguishing between the November 11, 1997 traumatic injury and the December 27, 1997 cumulative injury.  However, the medical records do sufficiently carry claimant’s burden to show that his current shoulder complaints are the result of a cumulative injury process.  It is possible that they are also the result of the traumatic injury of November 11, 1997, but claimant is not required to show that the December 27, 1997, cumulative injury process is the only cause of his current shoulder condition; he is only required to show that it is a substantial cause.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

Claimant has shown that his present shoulder condition is at least substantially caused by a cumulative injury process.  Dr. Crouse states that claimant suffers from tendonitis and bursitis of the shoulders.  These are commonly overuse conditions.  (Cl. Ex. 5, p. 14)  Dr. Catipovic, on two occasions, directly states that, “[s]houlder, arm and hand pain most likely from repetitive motion."  (Cl. Ex. 3, p. 7, and Cl. Ex. 3, p.8) 

There is no physician’s opinion in the record that directly states claimant’s shoulder condition is caused by the traumatic incident on November 11, 1997 and not by repetitive trauma. 

Claimant has carried his burden of proof to show that his shoulder injury was substantially caused by a cumulative injury on December 27, 1997, and that his work injury is therefore an injury to the body as a whole. 

Defendant shall pay the costs of the appeal, including the preparation of the hearing transcript.

Pursuant to a standing order of delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, the undersigned enters this decision for the workers’ compensation commissioner.  There is no right of appeal of this decision to the workers’ compensation commissioner.  Appeal of this decision, if any, would be by judicial review pursuant to Iowa Code section 17A.19.

Signed and filed this ______ day of January, 2002.
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  JON E. HEITLAND
                      
     
 CHIEF DEPUTY WORKERS’ 
                      
    
COMPENSATION COMMISSIONER
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