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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

JOHN CHARLES LEVASSEUR FILLIN  \* MERGEFORMAT ,
:



:


Claimant,
:



:

vs.

:



:                         File No. 1253685

SIOUXLAND EXCAVATING, INC.,
:

d/b/a SIOUXLAND SAND & GRAVEL,    :



:                     A R B I T R A T I O N


Employer,
: 



:                           D E C I S I O N 

and

:



:

HERITAGE COMPANIES,
:       HEAD NOTE NOS: 1802, 1803, 



:                                    2500, 4000.2


Insurance Carrier,
:


Defendants.
:

______________________________________________________________________

INTRODUCTION

This is a proceeding in arbitration filed by John Charles Levasseur, claimant, against Siouxland Excavating, Inc., d/b/a Siouxland Sand & Gravel, employer and Heritage Companies, insurance carrier, defendants, for benefits as a result of an injury that occurred on September 8, 1998.  A hearing was held in Sioux City, Iowa, on October 4, 2001 at 8:00 a.m. at the Iowa Workforce Development Center, which is the time and place previously set by the Workers’ Compensation Commissioner.  Claimant was represented by Dennis J. Mahr.  Defendants were represented by Rita C. Grimm. 

  The record consists of claimant’s exhibits 1 through 28, minus exhibit 3, 7a, 7c pages 4 & 5 and exhibits 8, 14, 16, 17, 18, 21, 26 & 27; defendants’ exhibits A through GG minus exhibit Y;  the testimony of John Charles Levasseur, claimant; the testimony of Terry Nelson, a licensed physical therapist, also present in the courtroom at the time of the hearing was Cindy Kay Miller, defendants’ medical case manager and Susan Eral, defendants’ attorney’s legal assistant.  

The case was fully submitted at the close of the hearing.

Both attorneys submitted excellent post hearing briefs.

STIPULATIONS


The parties stipulated to the following matters at the time of the hearing.


That an employer-employee relationship existed between employer and claimant at the time of the injury.


That claimant did in fact sustain an injury which arose out of and in the course of employment of the employer on September 8, 1998.  


That the injury was the cause of temporary disability.


That claimant is seeking temporary disability benefits for the following dates:  October 6, 2000; October 7, 2000; October 18, 2000; October 19, 2000; February 27, 2001; September 14, 2001; October 1, 2001; October 2, 2001 and September 18, 2001.


Defendants cannot stipulate to entitlement but do stipulate that claimant was off work at the time of these dates.  


That in the event of an award of permanent disability that the type of permanent disability is industrial disability for an injury to the body as a whole.  


That the commencement date for permanent disability benefits is October 29, 1998.


That claimant’s gross earnings were $524.47 per week; that claimant was married and entitled to two exemptions; and that the parties believe that the weekly rate of compensation is $335.15 per week based on this information.


That defendants are not asserting any affirmative defenses.


That prior to hearing, claimant was paid 29 and 5/7 weeks (29.714) of compensation at the rate of $335.15 per week and that 25 of these weeks were for a five percent permanent functional impairment to the body as a whole as industrial disability benefits.  


That the itemized list of claimant’s costs attached to the hearing report have been paid.

ISSUES


The parties submitted the following issues for determination at the time of the hearing.


Whether the dates for time off work enumerated in the stipulations characterized as temporary disability are temporary disability or whether they should fall under Iowa Code section 85.27.


Whether the injury was the cause of permanent disability.


Whether claimant is entitled to permanent disability benefits, and if so, how much.


Whether claimant is entitled to medical benefits.


Whether claimant is entitled to penalty benefits pursuant to Iowa Code section 86.13 fourth unnumbered paragraph.

FINDINGS OF FACT


Claimant was 29 years old at the time of the injury and 32 years old at the time of the hearing.  Claimant, John Charles Levasseur, was injured when the employer dump truck that he was driving turned over and landed on the right or passenger side of the vehicle.  Claimant testified that he was turning left when the load shifted and the vehicle tipped over.  He fell and struck the inside passenger door with his head, neck and right shoulder.  Claimant has had extensive treatment but contends that he still has persistent headaches, neck pain, and his right arm goes numb when he has headaches.  


Claimant has a history of headaches, shoulder injury and cervical pain.  On March 7, 1988, Dr. A. Pechacek, performed surgery for an anterior instability of the right shoulder and second degree AC joint separation.  Claimant was 19 years old at that time.  Among other things the doctor recorded that the claimant complained of headaches fairly often.


On September 23, 1991, when claimant was 22 years old, he complained of headaches for approximately one month.  He also reported dizziness, occasional chills, nausea on occasion, neck pain times one month, muscle ache particularly his neck and back, and general fatigue, as reported by Lane Sebring, M.D.


On July 11, 1994, at Walding Chiropractic Clinic, while being treated for pain in his leg he gave a history of dizziness, backaches, headaches, numbness and sinus trouble.  He also reported neck pain which started about two years ago.


On December 28, 1995, at Grandview Medical Clinic claimant reported skin problems, headaches and that he has been real tired and rundown the last month.  


On December 21, 1995, at the Walding Chiropractic Clinic, he was treated for neck, headache and sinus condition.  It was also noted that he had slight degeneration at C5-6 and C6-7.  

After this accident and injury claimant was treated at the Grandview Occupational Health Center by K C. Koithn, M.D., and he was diagnosed as having posttraumatic headache, left ankle sprain/spasms and was referred for physical therapy.  Dr. Koithn referred claimant to Thomas Clark, M.D., a neurologist, when his symptoms were not getting better.  


Claimant saw Dr. Clark on September 16, 1998.  Claimant described several symptoms of headache that he had over the years.  Dr. Clark’s impression was persistent headache that has worsened despite physical therapy and medication.  His examination did suggest the possibility of involvement of the C7 nerve root on the right.  There were no significant findings of a large herniated disk.  There were no focal abnormalities to suggest intracranial pathology.  He said that the patient does manifest some pain magnification and exaggeration behavior.  


On September 30, 1998, Dr. Clark said a CT of the head was obtained and was essentially unremarkable.


On October 14, 1998, Dr. Clark’s impression was C7 radiculopathy on the right, cervical strain, improving with therapy by Kevin Campbell, D.C., and occipital neuralgia.


On October 28, 1998 the doctor said that an MRI of the cervical spine was essentially normal.


On February 9, 1999, Dr. Clark discharged claimant from his care.  He said he had reached maximum medical improvement and there were no indications for physical therapy or other treatment modalities except possibly manipulative therapy twice a month for the next two months.  

Claimant returned to Dr. Clark on January 20, 2000.  The doctor recorded his impression as traumatic cervical facet arthropathy with occipital neuralgia, secondary to the motor vehicle accident of September of 1998.  He said patient complains of headache and neck pain.

Dr. Clark next saw claimant again on September 19, 2000, because he was referred by his family physician, G. W. Halbur, M.D.  Dr. Clark continued to prescribe medications.  Dr. Clark referred claimant to Avera Sacred Heart Hospital at Yankton, South Dakota to see William E. Cohen, M.D.  

On October 6, 2000, Dr. Cohen performed a fluoroscopically guided diagnostic cervical nerve blockade.  Prior to the procedure claimant rated his pain as 8 on a scale of 1 to 10 and when the procedure was finished he rated it as 1 on a scale of 1 to 10.

Claimant returned again to Dr. Cohen on October 18, 2000 and this time Dr. Cohen performed a fluoroscopically guided percutaneous radiofrequency pulsed lesioning, cervical nerves, and right side, at various levels.  Claimant reported that prior to the procedure he rated his pain as 6 on a scale of 1 to 10 and the procedure reduced his headache to zero but he still had pain in the right shoulder at 6 but the headache pain was eliminated. 

Dr. Cohen took claimant off work for two days, October 18 and 19, 2000.

Dr. Cohen opined “I believe with reasonable medical certainty that his visits on October 6 and October 18, 2000 and the treatment provided to him were necessitated by this injury.”  (Claimant’s Exhibit 9b, page 12)  

Dr. Clark sent claimant to see Intikhab Mohsin, M.D., at Mercy Medical Clinic on February 27, 2001.  Claimant listed six medications that he was taking at that time.  Dr. Mohsin’s diagnosis was (1) occipital neuralgia, secondary to whiplash injury in the past.  (2) muscular strain secondary to chronic headache and recurrent neck pain.  Dr. Mohsin performed a right-sided greater occipital nerve block.  Claimant was ordered to take only four medications prescribed by Dr. Mohsin and nothing else.

On September 14, 2001, Dr. Mohsin again performed a right-sided greater occipital nerve block because after the previous one claimant responded fairly well.  He had good pain relief for at least a few weeks.  Again Dr. Mohsin directed claimant to discontinue all other medications he was taking and take only the medications which he prescribed after the procedure.  Again he tolerated the procedure very well.

The record at Mercy Medical Center for Dr. Mohsin shows that claimant stated his employer was Brower Construction and that his insurance carrier was Wellmark/Alliance.  (Cl. Ex. 11, p. 1)

The records of Kevin Campbell, D.C., showed claimant was employed by Tri-State, Inc., and show that claimant was treated several times between September 15, 1998 and December 19, 2000.  He opined that his treatment was caused by this injury.  Dr. Campbell stated that claimant reached maximum medical improvement on February 10, 1999.  He stated that claimant had sustained a permanent impairment using the DRE cervico thoracic category II and sustained a minor impairment of five percent of the whole person using the AMA Guides, Fourth Edition.  

Claimant was examined by Leonel H. Herrera, M.D., and reported on December 22, 1998.  Dr. Herrera mentioned that claimant was not wearing a seat belt and consequently fell over to the passenger side.  Dr. Herrera traced claimant’s treatment and commented that most of his objective tests were normal.  He said the patient received cervical strain and occipital nerve neuralgia producing his headaches.  He suggested a rehabilitation program.  He suggested greater occipital nerve blocks and radiofrequency lesioning.  

Cindy Miller, R.N., defendants medical case manager, reported that on December 21, 1998, she authorized claimant to see the chiropractor for a total of six times before the next appointment with Dr. Clark.  On January 12, 1999, two more weeks at three times per week were authorized.  On February 9, 1999, Miller reported that Dr. Clark stated claimant was at maximum medical improvement but he would see him on an as needed basis.  Dr. Clark authorized prescriptions for claimant.  Dr. Clark told Miller that chiropractic treatment a couple of times a month might be beneficial depending on Dr. Campbell’s recommendation.  

Ms. Miller recorded that Dr. Campbell told her that claimant had returned to his pre-accident status, he did not recommend further treatments and he suspected “symptom exaggeration.”  Ms. Miller felt that claimant was more interested in obtaining massages with his therapist than obtaining adjustments.  She recommended the file be closed because claimant had not responded to her messages.

On March 2, 1999, Dr. Clark conveyed five percent whole person impairment based on the AMA Guides, Fourth Edition.  (Cl. Ex. 6, p. 30)

On March 8, 1999, he conveyed the five percent impairment whole person to Julie Meissner or Heritage Insurance Company using on cervicothoracic.  Category II: minor impairment.  (p. 104 & Cl. Ex. 61, p. 81)

On March 24, 1999, she again recommended the file be closed because claimant did not return her phone calls and Dr. Clark had provided an impairment rating.  

When claimant registered with Avera Sacred Heart Hospital to see Dr. Cohen he showed Brower Construction as his employer and Blue Cross as his insurance carrier for his treatment on both October 6, 2000 and October 18, 2000.

When claimant saw Dr. Campbell again on February 5, 2001, he indicated his insurance coverage was Blue Cross Blue Shield.  (Defendant Exhibit N, page 1)

In his deposition given on July 26, 2001, Dr. Clark testified that when he saw claimant on November 24, 1998, he noted that the weakness in the C7 distribution appeared to have resolved.  Dr. Clark further testified that where a neck injury is caused by change in acceleration, such as a rollover, people often have a recurrence of symptoms months later.  He added that the continued problems did not stem from some minor disk degeneration that had appeared on an MRI, but rather from facet problems and inflammation at the base of the occiput.  Dr. Clark stated that the reason for the recurrence of his symptoms was caused by this injury which occurred two years prior.  (Ex. 6, p. 35, Deposition page 34, lines 12-14)  Dr. Clark testified that claimant’s diagnosis was cervical facet arthropathy and occipital neuralgia because the pain was persistent and not episodic and could be produced with palpation.  

Dr. Clark believed in chiropractic care, and he did recommend it for claimant, and he did not think it was excessive which is the only limitation he would put upon chiropractic care.  

The doctor said he would not revise his five percent permanent rating at this time because there was no neurologic injury and first and foremost there is no evidence of cervical radiculopathy.  The injury that claimant has simply causes discomfort.  

The doctor was still not able to assign any permanent work restrictions at the time of his deposition.  The doctor said claimant indicated to him that he did not want any work restrictions because it might prohibit him from getting another job.

Dr. Clark stated that it is not unreasonable to see a chiropractor once a month when the problem is restriction of motion which is what manipulation is suppose to increase. 

Dr. Clark testified that it was his opinion within a reasonable degree of medical certainty that claimant’s headaches, the persistent headaches that he complained about over the last several years are directly the result of the injury sustained in 1998.

Dr. Clark admitted on cross-examination that he thought that this was no longer a workers’ compensation claim and quit sending bills and reports to the employer and the insurance carrier.  The doctor dismissed claimant’s prior treatment for headaches and neck pain as not serious.  

The doctor testified that the carpal tunnel syndrome, which showed up on claimant’s EMG, was minimal.  In fact it only shows mild median nerve entrapment.  He did not know what caused it.  There was no clinical determination that it was caused by this injury.

It was pointed out that claimant frequently related that his pain was 10 on a scale of 1 to 10, and he agreed that if that were true it would be utterly disabling, a “flat on your back” type of pain.  The doctor reiterated that he ordered chiropractic treatment because he believed claimant was getting relief from it.  

Cindy K. Miller testified by deposition on Monday, October 29, 2001.  She testified that after March 12, 1999, she did not receive any request from anyone on behalf of the claimant for additional medical treatment because it was not noted in her chart.  Neither claimant, claimant’s wife, claimant’s attorney nor any physician contacted her requesting additional medical treatment.  At this time claimant was returned to work to regular duty.  She further testified that she told claimant, as she does with all of her patients, that if they have further problems in the future they should contact her or the insurance company.  No one contacted her requesting treatment with Dr. Cohen.  She noted that claimant told Dr. Cohen that it was covered by Blue Cross/Blue Shield insurance.  She further testified that there were no letters to claimant as to when Dr. Campbell was authorized or not authorized.  

An independent medical examination was performed by Douglas W. Martin, M.D., FAADEP, FACOEM, FAAFP, CIME, by defendants.  Dr. Martin reported on June 15, 2001.

Dr. Martin described claimant’s disk bulging at C6-7 as insignificant and degenerative in nature.  The nerve root appears to not be affected.  

He enumerated all of the medications that claimant had taken during the course of this treatment.


(1) Prozac               (5) Neurontin    (9) Lodine           (13) Naprosyn


(2) Ultram                (6) Elavil          (10) Daypro

  
(3) Vicodin               (7) Flexeril       (11) Ibuprofen


(4) Vicoprofen          (8) Toprol        (12) Ketoprofen

He indicated three possible sources for the headaches (1) muscle tension from a cervical strain or myofascial pain syndrome (2) migraine or migraine varient, since 1995 (3) sinusitis traceable to 1997.  He thought this injury aggravated the headache symptomology.

With respect to the myofascial pain problem, this was traceable back to 1995 but he believed the accident of 1998 was a significant aggravator to the point where he needed more aggressive types of treatments.

He determined that the sinusitis and carpal tunnel syndrome were not caused or aggravated by this injury.

Using the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, he determined that five percent whole person impairment was directly attributable to the work related accident in September of 1998.

Dr. Martin said that it could not be stated within a reasonable of medical certainty that the disk protrusion has a causal correlation to the work-related accident in this case.  

Randy Presler, physical therapist, performed a functional capacity examination on claimant on August 30, 2001 and reported on September 12, 2001 that claimant gave a fair effort.  Claimant lifted up to 65 pounds occasionally and up to 20 pounds frequently.  He stated that based on his findings claimant was currently functioning within a MEDIUM physical demand category based on the Department of Labor’s Dictionary of Occupational Titles, Fourth Edition, Revised 1991.

Presler also indicated that claimant displayed several inconsistencies during the evaluation but they did not affect the overall test results.  He said that claimant exhibited symptom exaggeration and inappropriate illness behavior but he passed 77 percent of the validity criteria giving him a valid validity profile.  

The medium category on Mr. Presler ‘s physical demand classification of worker indicates that claimant could lift up to 50 pounds occasionally, 20 pounds frequently and 10 pounds constantly.

Claimant testified that he had abstained from prescription medications prior to Mr. Presler’s test but he had not abstained form medications for Mr. Nelson’s test.

On September 18, 2001, Terry Nelson, P.T., reported the results of his functional capacity examination which was ordered by defendants.  He found various portions of the test invalid.  

Nelson concluded that the patient exhibited submaximal response throughout the functional capacity evaluation.  He passed 46 percent of the validity criteria 37/80 validity criteria scored.  He failed or partially failed 54 percent of the validity criteria, 43/80 validity criteria scored.

He demonstrated the ability to work in medium physical demand level.  The patient demonstrated an ability to work at the medium physical demand level and perform material-handling activities with weights of 21–50 pounds and less occasionally according to the Dictionary of Occupational Titles, U.S. Department of Labor, 1991. 

On the overall physical demand level it was estimated that it should be classified in the medium-heavy strength classification which would allow him to perform handling activities with weights of 51–75 pounds.

Terry Nelson also testified at the hearing stating that he employed an isoinertia type examination using a computer program developed by the Blankenship protocol for doing functional capacity examinations.  His test allowed him to determine that claimant could lift at least 60 pounds and it was likely that he could lift more than 65 pounds.

Physical Therapist Nelson acknowledged that if claimant were taking medication that could affect the outcome of the test and that he didn’t have any written standards on using medications.  

Claimant saw Dr. Clark on October 2, 2001.  He had reviewed both functional capacity examinations and stated that he had no doubt that claimant had legitimate pain at the time of both examinations.  He wished to call attention to the fact that claimant was injured in a rollover truck accident and his injuries are consistent with those often found with such accidents.  The waxing and waning of symptoms, including the occasional excruciating occipital headache, as well as the transient relief of symptoms with interventional treatment are consistent with the natural course of such injuries.  He added it was not unreasonable for claimant to see a chiropractor, Dr. Campbell, on a monthly basis for treatments since he has stated repeatedly that he obtains some relief from this.  

On May 21, 2001, defendants’ counsel wrote to Dr. Halburt, and R. J. Kip, M.D, that their care and any additional care that they might order were not authorized by the employer or its workers’ compensation carrier and that they would not accept liability for any expenses incurred at their direction. 

Claimant started to work for Brower Construction Company on August 26, 1999.  On the Brower questionnaire claimant stated that he had a workers’ compensation claim when the dump truck rolled over and hurt his neck.  Then he added “minor injury.”  Then he also said that no medical provider had ever imposed any restrictions on his ability to work and that he had no current physical or mental impairment that limits his ability to work.  Likewise claimant indicated “no” to a question that asks do you have any current physical or mental limitation, impairment or disability that might interfere with your ability to perform the position you are returning to?  However claimant did have a five percent permanent functional rating this time from both Dr. Clark and Dr. Campbell.

Claimant gave a deposition on May 15, 2001.  Claimant testified that he graduated from high school and received C grades.  He served two years in the United States Air Force and received weapons training on bombs and nuclear bombs.  Claimant testified that he currently was a machine operator of a laydown paver machine that puts asphalt down and makes it smooth.  He also operates a skid loader and sometimes uses a hand rake.  He reports to work at 6:30 a.m. and finishes at about 7:00 or 8:00 p.m.  At that time he stated he expected to become a foreman.

In his past employments he has worked as a delivery driver/furniture mover, truck driver/sheet rock delivery, operator of a front-end loader, concrete paving machine, dump truck driver, asphalt laying equipment, and operator of other machines.  He testified that all these jobs required lifting between 100 and 200 pounds and sometimes more, with the assistance of coworkers.  He testified he works between 60 and 70 hours per week and his hourly rate is $10.75.  

Claimant testified that he also operated a snow removal business of his own and also received unemployment compensation when he was laid off in the winter months.  

Claimant testified that when his supervisor is gone he acts as the supervisor of the five-man crew.  He testified that his normal level of pain is 9 on a 1 to 10 level.  He enumerated the medications that he was taking as Prozac, Neurontin, Ibuprofen, Vicoprofen, Claritin,  Amitriptyline, Biaxin, Bromfed, Levaquin and Zithromax.  He stated that he has a headache every day which frequently causes tingling in his right arm and fingers.  Claimant acknowledged that he was not working under any restrictions at this time.  

Claimant testified that the right ankle which got sprained at the time of the tip over was no longer a problem.

Claimant testified that during layoff in the wintertime he goes to the YMCA and plays basketball.  He cleans the house, does chores for his wife and washes clothes.  He does the dishes, vacuums, does laundry and dusting.  On their vacations they have gone to Las Vegas, Orlando and New Orleans.  He has gone snow skiing and bike riding.  He loads and unloads the dishwasher, does the grocery shopping in the winter and does the yard work.  He installed a fan in the bedroom.  Claimant denied that he had been in other accidents or had any other injuries other than this one on September 8, 1998.  Claimant’s DOT physical examinations were in evidence and he passed all of these physical examinations both before and after this injury without limitations.  Claimant acknowledged that there was a seat belt but he did not have it on and that is why he rolled to the other side of the truck.  Claimant testified that the dump truck he was driving had poor suspension, bad brakes and the steering was loose.

Claimant affirmed that the following was a correct representation of his income tax returns over the past several years.  

                             Summary of Income Tax Returns

        Wages          Unemployment Compensation    Snow Removal Business

     1995   $26,663                 $1,975.00                           $    142.00

     1996     27,564                    3,054.00                             2,900.00

     1997     17,386                    4,705.00                             2,091.00

     1998     18,997                    3,488.00                                730.00

     1999     27,565                    2,855.00                                656.00

     2000     28,002                    1,451.86                              2,594.00


At the hearing claimant testified that he was taking six prescription medications at that time.  Claimant testified that he did not take his prescription drugs prior to his FCE on September 12, 2001 with Mr. Presler but he was taking them when he took the test in Omaha with Mr. Nelson on September 18, 2001 and he believed that this affected the results of the respective tests.  Claimant testified that he was never told that he could not go see Dr. Campbell anymore and that workers’ compensation would not pay for it.  He said he was seeing Dr. Campbell once a month at the time of the hearing and that was authorized by Dr. Clark, his primary treating physician.  

Claimant related that Dr. Clark sent him to see Dr. Cohen and Dr. Mohsin.  He said the first shot with Dr. Cohen worked but the subsequent shots with Dr. Cohen and Dr. Mohsin only gave temporary relief.  He has been having continuous headaches.  

Claimant testified that his boss at Brower has been kind to him and made him second in command and so it is not necessary for him to violate the 50-pound lifting restriction suggested by Excel.  

Claimant testified the six prescription drugs give him relief but also have side effects of nausea, dizziness, constipation and fatigue.  He has to sleep a lot, he does not think well, and they put him in kind of a daze where he should not be driving anything or doing anything that is physical.  

Claimant testified that since his deposition in May of 2001, his condition has gotten worse but he has not had any medical care except the chiropractor, Dr. Campbell once a month.  

Claimant testified that at the time of the injury he was earning $9.50 or $10.00 per hour and he was working 50 to 60 hours per week.  Sometimes he worked as many as 70 or 80 hours per week.  He was working 70 to 80 hours per week at the time of the hearing and he is currently earning $10.75 per hour.  

Claimant testified that with a 50 or 60 pound weight lifting restriction he could not perform many of his former employments, or put bombs and rockets on airplanes as he did in the air force.   At the hearing claimant testified that he no longer mows the yard, does construction, does remodeling, vacuuming, and he only does a little housework.  He can mow for a short period, he no longer shovels his own walks, he bought his wife a snow blower, and he can no longer go snowmobiling.  Claimant also testified that he cut back on his snow removal business.  That he was no longer doing it because of the constant driving back and forth, turning his neck, shoveling and lifting the plow to hook it up to the truck.


Claimant’s exhibits show that claimant did poorly in school carrying a cumulative average in high school of 1.68 and a final rank of 182 out of 194 students.  Claimant’s attorney contended he was a D+ student.  Claimant started second grade but was reassigned to repeat first grade.  His IQ was 91 at the end of third grade.  


On September 17, 2001, Dr. Clark was given a questionnaire and asked if he agreed, based upon a reasonable medical certainty, that the result of the Excel physical therapy functional capacity evaluation dated September 12, 2001, would be a valid permanent restriction for John Levasseur to follow as a result of his work-related accident on September 8, 1998?  The doctor checked the “Yes” box.  (Cl. Ex. 6, p. 36)

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 14(f).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

Temporary Disability


Claimant has requested temporary total disability benefits on nine specific dates -- - (1) October 6, 2000 (2) October 7, 2000 (3) October 18, 2000 (4) October 19, 2000 (5) February 27, 2001 (6) September 14, 2001 (7) October 1, 2001 (8) October 2, 2001 and (9) September 18, 2001.  


First of all, where claimant has sustained permanent disability, as here, temporary disability benefits are properly characterized as healing period.  Kline v. K-Mart Div., 34 Biennial Rep., Iowa Indus. Comm’r 166 (appeal dec. 1979).  Maximum recuperation has been defined as when healing is complete and the extent of disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, 312 N.W.2d 60, 65 (Iowa Ct. App. 1981).  There is a general understanding that the assessment of an impairment rating is an indication that further significant improvement from the injury is not anticipated.  Theinen v. Packer Sanitation Serv., 91-92 IAWC 478, 479 (appeal dec. 1991).  Healing period for an injury may terminate and then begin again.  Willis v. Lehigh Portland Cement Co., II-1Iowa Indus. Comm’r Dec. 485 (1984).  However, in this case Dr. Clark said claimant had reached maximum medical improvement on February 9, 1999 and the treatment subsequent to that date was for pain.  

On October 6, 2000, 0ctober 7, 2000, Dr. Cohen performed a fluoroscopically guided diagnostic cervical nerve blockade on the right side.  On October 18, 2000 and October 19, 2000, Dr. Cohen performed a fluoroscopically guided percutaneous radiofrequency pulsed lesioning.  Before and after each procedure Dr. Cohen had claimant rate his pain on a scale of 1 to 10.  The treatments brought about temporary improvement in his pain level.  


On February 27, 2001 and September 14, 2001, Dr. Mohsin at the Mercy Pain Management Center performed a right greater occipital nerve block.  Again the reason for these two procedures was to treat pain.  Claimant indicated there was some improvement temporarily.     


The Supreme Court of Iowa stated in Pitzer v. Rowley Interstate, 507 N.W.2d 389 (Iowa 1993) as follows:

Consequently, an anticipated improvement in continuing pain or depression, if medically indicated, may extend the length of the healing period if a substantial change in industrial disability is also expected to result.  If, however, it is not likely that further treatment of continuing pain, however soothing to the claimant, will decrease the extent of permanent industrial disability, then continued pain management should not prolong the healing period.

Subsequent to Dr. Cohen’s treatment on October 19, 2000, claimant saw Dr. Martin on June15, 2001 and he arrived at the same result that Dr. Clark did back on February 9, 1999 to wit, that claimant had a five percent permanent functional impairment and that he did not need to have any permanent work restrictions.  (Ex. P, p. 14)  

Subsequent to Dr. Mohsin’s treatment on September 14, 2001,  Dr. Clark conceded that based upon the Excel functional capacity evaluation of September 12, 2001 claimant would have valid permanent work restrictions for the first time.

Thus, it must be determined from the foregoing evidence that the pain treatment received from Dr. Cohen and Dr. Mohsin did not result in a substantial reduction of claimant’s industrial disability.  The deputy can also not find any other substantial evidence in the record to show that these treatments resulted in a reduced industrial disability.  With respect to claimant’s deposition and his hearing testimony it will appear that claimant’s disability is not great.  His activities of daily living do not seem to be affected.  He is doing similar work for more money.    

With respect to the dates October 1, 2001 and October 2, 2001, there was a slip where Dr. Clark took claimant off work on those two dates.  (Ex. 6, p. 37)  Based on Dr. Clark’s letter of October 2, 2001 to defendants’ counsel Dr. Clark saw claimant on October 1 for an evaluation in his office.  There is no indication that he received medical care or treatment at that time.  The subject of the letter is about the functional capacity examinations and other legal issues.  (Ex. U, pp. 1 & 2)  Therefore, it is determined that the purpose of claimant being off work on October 1 and 2 of 2001 was for purposes of litigation rather than medical care.  Consequently claimant is not entitled to time off work for healing period benefits.  

Claimant’s summary of unpaid medical bills shows that claimant also saw Dr. Campbell on October 1, 2001.  However Dr. Clark has claimant seeing Dr. Campbell on a monthly basis for the pain relief that he receives from Dr. Campbell’s treatments.  Therefore claimant would not be entitled to additional healing period for Dr. Campbell because it is for pain relief and there is no substantial evidence that it reduced the industrial disability in this case.  There is no further office note from Dr. Campbell for the October 1, 2001 date to further explain the purpose of the visit.  

September 18, 2001 is the date that Terry Nelson performed the functional capacity examination at the request of defendants.  Since Mr. Nelson is not a physician this does not qualify for an evaluation under Iowa Code section 85.39 first unnumbered paragraph which otherwise would require defendants to pay for the time off work and transportation to and from the place of examination.  Likewise it will not qualify as a medical test made under Iowa Code section 85.27.  Thus, it can be seen that claimant is not entitled to either healing period benefits or Iowa Code section 85.39 unnumbered paragraph one benefits.  However, the last unnumbered in Iowa Code section 85.27 which is sometimes referred to as Iowa Code section 85.27.7 provides as follows:

If, after the third day of incapacity to work following the date of sustaining a compensable injury which does not result in permanent partial disability, or if, at any time after sustaining a compensable injury which results in permanent partial disability, an employee, who is not receiving weekly benefits under section85.33 or section 85.34, subsection 1, returns to work and is required to leave work for one full day or less to receive services pursuant to this section, the employee shall be paid an amount equivalent to the wages lost at the employee’s regular rate of pay for the time the employee is required to leave work.  The employer shall make the payments under this paragraph as wages to the employee after making such deductions from the amount as legally required or customarily made by the employer from wages.  Payments made under this paragraph shall be required to be reimbursed pursuant to any insurance policy covering workers’ compensation.  Payments under this paragraph shall not be construed to be payment of weekly benefits  (emphasis added).  

Terry Nelson was not a physician proving medical services.

Therefore, technically it could be stated that none of these code sections apply because claimant was able to work and Terry Nelson was not a physician rendering medical care under Iowa Code section 85.27, 85.39(1) or 85.27.7.  

However to prevent an injustice to claimant by directing him to go from Sioux City, Iowa to Omaha, Nebraska and back home for a functional capacity examination at the request of defendants is an indebtedness incurred by defendants.  Therefore they are ordered to pay him one day’s wages and the transportation expenses for the trip to Omaha and return.  

In conclusion with respect to temporary disability benefits none are owed, however, defendants are to pay claimant one days wages and transportation expenses for the trip to Omaha and return, and a thank you for not refusing to go when technically there is no way he could force them to reimburse him.  

Permanent Disability

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors are to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.


Claimant suffered a traumatic accident and injury when his dump truck tipped over on the passenger side and he fell to the passenger door and struck his head, neck and shoulder.


Three evaluators, Dr. Clark, Dr. Campbell, and Dr. Martin have all evaluated the permanent functional impairment rating as five percent to the body as a whole.  Two functional capacity evaluators, Mr. Nelson and Mr. Presler found several invalidity factors on the respective examinations in the way of submaximal effort and symptom exaggeration as well as other Waddel signs.  Randy Presler at Excel Physical Therapy placed claimant in the medium physical demand classification of work which limits claimant to 50 pounds occasionally, 20 pounds frequently and 10 pounds constantly.


Terry Nelson, physical therapist at Human Performance Testing also placed claimant in the medium physical demand level which means that claimant could do material handling activities with weights of 21 to 50 pounds and less occasionally.  But he subsequently concluded that because of the invalidity factors he was not able to determine with accuracy his physical demand level.  He said that what he gave might be referred to as a clinical or personal determination that the patient should be placed in the medium – heavy strength classification which would allow him to perform material handling activities with weights of 51 to 75 pounds.


Claimant has a stable employment record.  He has always been able to find work.  Both before and after this injury he claims to be accommodated by his former employer and the present employer.  Claimant testified that because he has a friendly relationship with the people that he works for now, he serves as an acting foreman and second in command, where he can pick and choose his own work.  However, this may not translate to the competitive employment market as a whole in future years if this employment should become terminated or unavailable for some reason.  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614 (Iowa 1995).  

Claimant’s age of 29 at the time of the injury and 32 at the time of the hearing are indications that he is young enough to be retrained into work that does not violate his restrictions.  Claimant talked about a potential goal of working with computers.


Claimant’s educational background does not show a lot of academic achievement with grades of C and D but his real world education shows that he knows how to get employment and do well at it.  

Claimant is motivated to work.  During the winter layoff he has done snow removal to supplement his income.


About the biggest industrial disability factor is that claimant is foreclosed from performing many of the various jobs he did before this injury which required lifting between 100 and 200 pounds and sometimes more with the assistance of coworkers.


Claimant’s activities of daily living do not appear to be impaired.  He named various activities that he could perform without difficulty such as mowing the yard, shoveling the walk, vacuuming, housekeeping, and laundry.  At the hearing claimant testified he was much worse and could not do all these things as well as he could do them before.  However he was doing similar work for more pay.


It became apparent that claimant has a very heavy prescription drug usage.  At one time Dr. Clark took him off all of the prescriptions due to a skin rash.  Dr. Cohen limited him to the four he prescribed and ordered claimant to quit using all of the others.


Claimant’s chief complaint is pain in the cervical area and persistent headaches.  Claimant received several objective tests.  They were all normal and when they were positive the conditions they revealed were minimal and not related to this injury.  Claimant’s subjective symptoms far exceed his objective of findings of injury and disability.  

It has been stated several times in workers’ compensation decisions that pain that is not substantiated by clinical findings is not a substitute for impairment nor is the potential for flare-up of the condition.  Waller v. Chamberlain Mfg. Corp., 2 Iowa Indus. Dcomm’r Rep. 419, 425 (1981); Miles v. Associated Milk Producers, Inc., I-3 Iowa Indus. Comm’r Dec. 633 (1985); Woodard v. Armstrong Tire & Rubber Co., 4 Iowa Indus. Comm’r Rep. 398 (1984); Klesner v. Hassenfritz, Inc., II-2 Iowa Indus. Comm’r Dec. 607 (appeal dec. 1985).  


Claimant’s rate in this case was based upon an hourly rate of $9.00 per hour and claimant is currently making $10.75 per hour with his new employer.  He has operated a paver, a screeder, and a skid loader.  He works 60, 70 and sometimes 80 hours a week, which is more than he worked with his former employer Siouxland.  He sometimes works 13 or 14 hours per day. 


Even though the functional capacity examiners place claimant in a medium or the medium-heavy work category these were determinations were made on largely what was described as invalid tests.  Perhaps a more reliable measure of his restrictions would be Dr. Clark who did not think he should have any restrictions and Dr. Martin who did not think he needed any permanent work restrictions.  


A five percent permanent functional impairment rating is considered minimal as permanent functional impairment ratings go.


Except for the fact that claimant is foreclosed, theoretically, by two functional capacity examiners from the work he has always performed in the past claimant does not appear to be severely disabled at this time.  

Wherefore based upon the foregoing factors and all the factors used to determine industrial disability it is determined that claimant has sustained a 20 percent industrial disability to the body as a whole and is entitled to 100 weeks of workers’ compensation benefits at the agreed rate of $335.15 per week in the total amount of $33,515.00 less credit for the permanent disability benefits already paid to claimant by defendants prior to hearing.

Medical Expenses


At the hearing claimant presented a large stack of medical bills and summarized medical expenses measuring approximately one-half inch high.  Defendants’ attorney related that practically all of them have been paid or are in the process of being paid.  Looking at the summary sheet prepared October 3, 2001, the following bills are paid or will be paid:  St. Luke’s Regional Medical Center, Thomas J. Clark, D.O., William E. Cohen, M.D., Medical Imagining Physicians, Mercy Medical Center, Marion Health Anesthesia/Pain Relief, most of the prescriptions and some of the mileage.  


Defendants denied liability for Dr. Halbur and Dr. Kipp and services that they may have ordered because they were family physicians and not authorized.  Claimant never requested that they be authorized.  Claimant never brought action for alternate medical care for these doctors.  Hansen v. Sams Club, File No. 1133201 (App. Feb. 22, 1999)   

The evidence is clear that defendants owe nothing for Dr. Halbur, Dr. Kipp or any tests, procedures or services they may have ordered.  As it happens neither Dr. Halbur or Dr. Kipp are on claimant’s list of unpaid medical expenses prepared on October 3, 2001.  Therefore claimant is not requesting payment for Dr. Halbur or Dr. Kipp.  The only remaining disputed medical claim is Heartland Chiropractic, which is more specifically, Dr. Campbell.


Defendants would not owe for the office visit to Dr. Campbell on September 15, 1998 because he had not been authorized by Dr. Clark, or by defendants authorized treating physician at that time.  After that however Dr. Campbell was an authorized treating physician.  On some occasions Dr. Clark, the authorized treating physician referred claimant to Dr. Campbell for chiropractic treatments, because they relieved his pain better than anything else.  Dr. Clark has been an authorized physician since September 16, 1998 his authority has never been withdrawn.  Referral by an authorized physician to another practitioner routinely is found to be authorized.  Limoges v. Meier Auto Salvage, 1 Iowa Indus. Comm’r Rep. 207 (1981); Kittrell v. Allen Memorial Hosp., 34 Biennial Rep., Iowa Indus. Comm’r 164 (1979) (Indus. Comm’r aff’d) (doctor making referral acts as employer’s agent).  


Defendants have the right to choose the care.  Iowa Code section 85.27.


The employers right to choose the care means the care provider and not the right to invade the province of the medical professionals in determining what diagnostic tests and methods of treatment are to be utilized or the timing of the care.  Pote v. Mickow Corp., No. 694639 (Review-Reopening Dec. June 17, 1986)(No appeal); Martin v. Armour Dial, Inc., File No. 754732 (Arb. Dec. July 31, 1985)(No appeal); Dietz v. Iowa Meat Processing, File No. 757109 (Arb, Dec, July 20, 1985)(Comm’r Affd/award modified); Shiflett v. Clearfield Veterinary Clinic, II Iowa Indus. Comm’r reports 344 (1982)(no appeal).


The notes of Cindy K. Miller show that from time to time Dr. Campbell’s chiropractic care was authorized and other times it was not.  This is immaterial whether the employer and insurance carrier authorized Dr. Campbell or not because when Dr. Clark authorized claimant to see Dr. Campbell then Dr. Campbell was an authorized physician irrespective of whether employer and insurance carrier had authorized it or not.  Limoges, Kittrell, supra.


Even on October 1, 2001, Dr. Clark stated:  “It is not unreasonable for Mr. Levasseur to see his chiropractor, Dr. Campbell, on a monthly basis, for treatment, since he has stated repeatedly that he obtains some relief from this.”  (Def. Ex. U, p. 2)


Claimant’s attorney pointed out at the hearing that these late-presented medical bills were a problem and the paralegals were going crazy pulling their hair out trying to figure it out.  (Tran. p. 45)  In the same vein this deputy cannot figure out how much is owed to Dr. Campbell and how much is not owed to Dr. Campbell.  The attorneys, the paralegals, Dr. Clark’s office, and Dr. Campbell’s office will probably all be required for the parties to figure out how much defendants owe for Dr. Campbell.  

This deputy does not have sufficient data to determine how much is owed for prescriptions.  It will take a detailed analysis by paralegals and possibly the attorneys and possibly the physicians who prescribed them.  There is a claim for mileage and it would appear that according to the attorneys some has been paid and some has not been paid.  I do not see any reason why all of the mileage should not be paid unless it was ordered by Dr. Halbur or Dr. Kipp.  

Wherefore it is determined the evidence is not sufficient for the deputy to make a determination on how much is owed to Dr. Campbell and Heartland Chiropractic or the prescription medications.  

Penalties


Claimant has alleged that penalties are due to him for several items.  

Iowa Code section 86.13 (forth unnumbered paragraph) provides as follows:

If a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the workers’ compensation commissioner shall award benefits in addition to those benefits payable under this chapter, or chapter 85, 85A, or 85B, up to fifty percent of the amount of benefits that were unreasonably delayed or denied.


In the case of Christensen v. Snap-On Tools Corp., the Iowa Supreme Court determined that an employee would be entitled to benefits in the case of delay unless the employer could establish a reasonable cause or excuse would exist if (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  The court went on to say that a reasonable basis exists if the claim is fairly debatable.  Christensen v. Snap-On Tools Corp., 554 N.W.2d 254, 260 (Iowa 1996).  

Defendants contend that claimant’s entitlement to the five percent impairment rating was fairly debatable because neither Dr. Clark nor Dr. Campbell issued any permanent work restrictions.  Defendants further contend they did not think claimant had any permanent disability because he had returned to work fulltime, truck driving, and had taken a new job with a new company working 60 to 70 hours per week at a higher rate of pay.  Defendants did pay the five percent impairment rating on May 25, 2001.  Wherefore, defendants have established that claimant ‘s entitlement to permanent disability benefits was fairly debatable.  

Defendants determined that they owed claimant temporary disability benefits for the period from September 9, 1998 through September 13, 1998, a period of 5 days.  However, these benefits were not paid until October 26, 2000.  (Cl. Ex. 15, p. 3)  Because of the length of time involved a fifty percent penalty benefits should be assessed.  Penalty benefits are five days at the weekly rate of $335.15 and total penalty benefit is $119.70 ($335.15 ÷ 7 = $47.88 x 5 = $239.40 ÷ 2 = 119.70).  

Iowa Code section 86.13 second unnumbered paragraph states as follows:  “If commenced, the payments shall be terminated only when the employee has returned to work, or upon thirty days’ notice stating the reason for the termination and advising the employee of the right to file a claim with the workers’ compensation commissioner.”  

Failure to provide an “auxier notice” may result in an additional thirty days of benefits in a contested case proceeding before the Workers’ Compensation Commissioner.  However, in this case, on October 28,1998, Dr. Clark said that the patient can return to work without restrictions.  Nevertheless the company is offering office work which he could do eight hours a day, five days a week.

Cindy K. Miller recorded that the employer offered claimant light duty work and that employer will provide him office work as long as needed.  Therefore both Dr. Clark and employer have told claimant that he could return to work light duty and that light duty work was available to him.

Under these circumstances it would not be fair to penalize the employer by awarding claimant thirty days of weekly benefits for failure to issue an auxier letter to claimant.  Wherefore it is determined that employer should not be penalized in this case for failure to issue an auxier letter.  (Cl. Ex. 6, p. 16 , Def. Ex, K, p. 3 & Miller Dep., p. 15)

Claimant also asserts that he is entitled to penalty benefits for the same nine dates for which he asserted temporary disability benefits.  No penalty benefits can be granted for any of these nine dates.

On October 6 and 7, October 18 and 19, claimant was treated for pain by Dr. Cohen.  On February 27, 2001, September 14, 2001, claimant was treated by Dr. Mohsin for pain.  Claimant was not entitled to temporary disability because he did not demonstrate by substantial evidence or any evidence that these treatments lessened his industrial disability.  

With respect to the dates October 1, 2001 and October 2, 2001, Dr. Clark did see claimant on October 1, 2001, but it appears that it was for preparation for litigation rather than medical care and treatment.  Since he was not entitled to temporary disability benefits then he is not entitled to penalty benefits.

The medical records do not show that anybody treated claimant on October 2, 2001 and therefore he would not be entitled to either temporary benefits or penalty benefits.  

Claimant did see Dr. Campbell on October 1, 2001, but there is no evidence that this is one of the authorized visits by Dr. Clark or whether it was one of the visits not authorized by Dr. Clark therefore neither temporary or penalty benefits can be awarded for this. 

On September 18, 2001, defendants requested claimant to go from Sioux City to Omaha for the functional capacity evaluation.  Since this was not for medical care or treatment, claimant is not entitled to benefits under Iowa Code section 85.33.  Claimant cannot obtain benefits for an independent medical examination under Iowa Code section 85.39 first unnumbered paragraph because Terry Nelson is not a physician as required by that Code section.  Also, claimant cannot get a benefit for this day as medical care (Iowa Code section 85.27(7)) because Nelson did not provide medical care or he did not receive medical care on this date.

Nevertheless, defendants requested or ordered claimant to see Terry Nelson for this independent medical examination.  Therefore they incurred this expense of their own volition and they owe claimant for the cost of one day off work in the amount of $47.88 and also the transportation expense of going to and from Omaha from Sioux City.  Likewise, since money has a time value defendants owe claimant for the time value of the money i.e. interest for this day off work and the transportation expenses.  

ORDER


THEREFORE, DEFENDANTS ARE ORDERED:


To pay claimant one hundred (100) weeks of permanent partial disability benefits based upon a twenty percent (20%) industrial disability to the body as a whole at the rate of three hundred thirty-five and 15/100 ($335.15) dollars per week in the total amount of thirty-three thousand five hundred fifteen ($33,515.00) dollars less credit for permanent partial disability benefits paid to claimant prior to hearing for his five percent (5%) permanent functional impairment rating in the amount of eight thousand three hundred seventy-eight and 75/100 ($8,378.75) dollars leaving a net amount due claimant for permanent partial disability benefits of twenty-five thousand one hundred thirty-six and 25/100 ($25,136.25) dollars commencing on October 29, 1998 as agreed to by the parties on the hearing report.


All accrued benefits are to be paid in a lump sum.


Interest will accrue pursuant to Iowa Code section 85.30.


That defendants pay to claimant medical benefits for Dr. Campbell and mileage which is to be worked out by the attorneys, their legal assistances and the doctors.


That defendants pay to claimant one hundred nineteen and 70/100 ($119.70) dollars in penalty benefits for the failure of defendants to pay temporary disability benefits for five days from September 9, 1998 through September 13, 1998 in a timely manner in the amount of one hundred nineteen and 70/100 ($119.70) dollars.


That the costs of this action including the cost of the attendance of the court reporter at hearing and the transcript are charged to defendants pursuant to rule 876 IAC 4.33, Iowa Code section 86.19 and Iowa Code section 86.40.  

The costs submitted by claimant at the time of the hearing in the amount of six hundred eighty-five and 20/100 ($685.20) dollars are approved and defendants have agreed that they have been paid by claimant.


That defendants file claim activity reports as requested by this agency pursuant to  rule 876 IAC 3.1.

Signed and filed this ___28th____ day of May, 2002.

   ________________________






       WALTER R. MCMANUS, JR.
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