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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DONALD SLOSS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5037954
CITY OF DES MOINES,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

EMC RISK SERVICES, INC.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Donald Sloss, claimant, has filed a petition in arbitration and seeks workers’ compensation from City of Des Moines, employer and EMC Risk Services, Inc., insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on October 15, 2012 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 23; and joint exhibit 24, as well as the testimony of the claimant Adam Smith.

ISSUES

The parties presented the following issue for determination:

The extent of the claimant’s entitlement to permanent partial disability benefits.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Donald Sloss, testified he was 63 years old at the time of the hearing.  His education consists of a high school diploma.  He obtained average grades in high school.  He later took a water and waste water class in 1970 from Iowa State University extension, where he obtained a certificate.  He also had an Emergency Medical Technician certification for working on an ambulance crew. 

After high school, claimant worked as water superintendent for the city of Panora for ten years.  He ran the water treatment plant, which involved testing the water to make sure it was potable.  

He later worked as public works director for the city of Redfield for 15 years.  His duties included supervising the water, sewer, and parks for the city, including preparing a budget.

He began working for the City of Des Moines, defendant employer, in 1997.  He began as an assistant operator at the water plant.  He monitored waste water, reading meters and using a computer.  He described it as not very physical.  He did this job for a year and a half.

He then worked for the city building manholes and intakes, a much more physical job.  He had to lift up to 80 or 100 pounds.  He did this job for three years.  He then went to sewer cleaning, where he was a maintenance worker.  His duties included opening manholes, putting hoses in, and shutting the manhole after the cleaning was done.  A manhole cover weighted between 75 to 80 pounds, unless they have asphalt on them, which adds ten pounds.  They are lifted by a device called an Easylift,  and a magnet.  Joint Exhibit 24, page 99, is a photograph showing the Easylift and magnet.  Joint exhibit 24, page 100, shows using  a bar that is inserted into the holes in the manhole for manually twisting and lifting the manhole cover.  

When using a truck, claimant would use water pressure to remove the manhole cover.  He also used a root cutter on the hose to remove roots that had grown into the line.  He would have to attach the root cutter, which weighed ten or fifteen pounds.  Claimant would also have to remove pipes from the truck to do his job.  Before the date of injury, claimant had no physical problems and was able to perform these functions.  

Claimant also works as water superintendant for the city of Jamaica, Iowa.  He works about ten hours per week at that job, doing similar duties to his prior superintendent jobs.

On the date of injury, April 23, 2009, claimant was working on a manhole which they had already opened three or four times.  Claimant used the magnet to lift the manhole, and the magnet came off the lid, sending claimant backwards.  He fell to the ground, landing on his left side.  

Thereafter claimant began having pain in his left shoulder.  He was sent to see Colin Kavanaugh, M.D.  Claimant was sent to physical therapy, which he attended for two or three weeks.  He would be put into traction, but some days they would not do traction because his neck was swollen.  Claimant was also prescribed pain pills, but he decided not to take them.  Claimant was put on light duty, which meant sitting in a basement. 

Claimant was sent to Scott Neff, D.O., for an MRI of his neck.  Claimant was also sent to Kenneth Pollack, M.D., for injections in his neck, but they were not helpful. 

By July, 2009, claimant was still having pain in his neck and shoulders.  He was sent to Lynn Nelson, M.D. Dr. Nelson recommended surgery, which was performed on August 17, 2009.  Claimant returned to work after surgery, and was on light duty for several months.  He returned to work for one week, then had to undergo a coronary artery heart bypass.  He was off work again for a few months. 

After recovering from his heart surgery, claimant was seen by Dr. Neff again, and claimant was found to have a torn rotator cuff after a CT scan of his shoulder.  Claimant was sent to Nicholas Honkamp, M.D.  Dr. Honkamp performed surgery.  (Exhibit 14)  Claimant testified his shoulder was better after the surgery but he still has pain and his arm and hand become numb.  He has trouble turning his head. 

Claimant’s duties also include snow removal, with a dump truck.  He often works 12 hour shifts for snow removal.  He also continues to do sewer maintenance in the winter if the temperature is over 18 degrees. 

After his shoulder surgery, claimant was released with a five pound lifting restriction.  (Ex. 12, p. 53)  He was found to have reached maximum medical improvement on January 31, 2011. He is able to perform his job for the city of Jamaica without difficulty, but he has problems with his City of Des Moines job.  If he has to lift, he has pain later in his neck and shoulder. 

Exhibit 8, page 36, indicates claimant also raises hogs, about 10 or 20 at a time.  He was engaged in raising hogs at the time he was injured.  The hogs belong to his son, but claimant feeds and waters them.  He has trouble lifting feed and opening gates, which are heavy.  He has pain if he operates the riding lawnmower.  He no longer uses a chainsaw to cut firewood because he has pain.  He describes his pain as an 8 on a 1 to 10 scale after such activities.  Claimant is eligible to retire but he likes to go to work.  

On cross-examination, claimant stated after his injury, he was not interested in physical therapy.  He agreed he worked his way back into full duty work, beginning with half shifts.  

In April of 2010, claimant had rehabilitation but experienced increased pain in his left arm as a result.  That was the arm where an artery was removed for his heart surgery.  He was still having pain in his neck and shoulder. 

He agreed he had not had any treatment for his neck for two years.  He felt his shoulder became the greater problem.  On December 8, 2010, claimant underwent an arthroscopic surgery on his shoulder.  On January 31, 2011, claimant was released back to full duty, with a rating of zero permanent impairment for the left surgery. On October 15, 2010, Dr. Nelson noted claimant felt his FCE restrictions were greater than necessary.  (Ex. 8, p. 41) 

On April 26, 2011, claimant underwent a Functional Capacity Evaluation with Mark Blankenspoor.  He felt claimant could not safely do his current job.  Claimant disagrees.   (Ex. 17)  Claimant has been doing his old job for two and a half years and feels he can do it safely.  He stated safety is important with his employer.  If necessary he is able to obtain help from co-workers.  

He estimates he spends two hours per week taking care of his hogs.  He works overtime at other times of the year besides snow removal, about a couple nights per month.  He has not had any treatment from Dr. Nelson since October, 2010, when he was released to full duty.  He has not treated with Dr. Honkamp since his surgery.  

Claimant has not looked for other jobs within the City of Des Moines.  He is happy where he is at.  He agreed he was not lifting 80 pounds when he was injured.  He was using the Easylift.  He also agreed his heart surgery was not work related.  He acknowledged he received full pay for his time off work for his work injury. 

Adam Smith testified for defendant.  He is the sewer operations manager, and claimant’s indirect supervisor.  Mr. Smith agreed with claimant’s description of his job duties.  He stated exhibit 24, the two photos, shows both the Easylift and a bar being used.  He believes the Easylift is easier to use than the bar.  

He stated claimant’s lifting restrictions do not prevent him from doing his job duties.  He described claimant as a good worker who does not take excessive sick leave.  Claimant is able to do his job. 

CONCLUSIONS OF LAW

The only issue in this case is the extent of claimant’s disability.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.

Claimant was 63 years old at the time of the hearing.  His education is limited to high school and some later certifications.  His work experience has been mostly working for municipal utility departments, doing water and sewer work.  

Claimant’s FCE with Accelerated Rehabilitation Centers dated March 2, 2011, conducted by Gina Boomershine, P.T., concluded claimant could perform all the essential functions of a Sewer Maintenance Worker.  Claimant was found capable of pushing up to 120 pounds, but could not lift more than 60 pounds.  The FCE found claimant to be employable, noting “Mr. Sloss demonstrates the physical capabilities and tolerances to function at the Very Heavy category of work.” (Ex. 16, p. 61)

Claimant also had an FCE with Mark Blankenspoor.  His report is dated April 26, 2011.  He found claimant to be able to perform at the medium category of work.  He attributed Ms. Boomershine’s differing conclusion to a difference in tests used.  He found claimant to have decreased range of motion and decreased strength in his neck, as well as his left shoulder.  He concluded “I do not believe he is capable of safely performing his former job on an unlimited basis”.  He did not feel claimant could display sufficient strength for heavy to very heavy work on a regular basis. (Ex. 17, pp. 69-72)

Dr. Nelson, who performed claimant’s neck surgery, concluded claimant had reached maximum medical improvement on February 11, 2010.  He did not feel claimant needed any permanent work restrictions.  He used the AMA Guides to the Evaluation of Permanent Impairment to conclude claimant had a 17 percent permanent partial impairment of the body as a whole.  (Ex. 9, p. 43)

Dr. Honkamp also felt claimant did not need any permanent restrictions.  He did not feel claimant had any permanent partial impairment under the AMA Guides.  (Ex. 15, p. 100)

Claimant underwent an independent medical examination with Robin Epp, M.D.  Claimant described the examination as very thorough.  She concluded claimant as a result of his shoulder and neck conditions had a permanent partial impairment under the AMA Guides of 28 percent of the body as a whole for his neck injury, and 4 percent for his left shoulder, for a combined overall impairment of the whole body of 31 percent.  (Ex. 19, p. 88)

Dr. Epp also recommended permanent work restrictions of not lifting more than 75 pounds on an occasional basis, and not more than 30 pounds on a rare basis over the shoulder, with limitations on gripping and grasping, only rare use of ladders, and avoiding the use of vibratory tools.

Claimant continues to do his same job for the City of Des Moines.  He also continues to do his work for the City of Jamaica.  His work injury has not limited his ability to do either job.  He has not been accommodated.  He states he enjoys working.  His supervisor describes him as a good worker who is able to do his job even with his work restrictions.

Some of claimant’s doctors feel he needs no work restrictions.  Others have imposed work restrictions.  Those restrictions still allow claimant to perform his job duties.  Some of claimant’s doctors feel he has no permanent impairment.  Others have rated his impairment, at 17 percent and 31 percent of the body as a whole. 

Greater weight will be given to the doctors who have assigned restrictions and rated claimant’s impairment.  Claimant credibly testified about his ongoing neck and shoulder pain. His injury has resulted in ongoing pain and required surgery. A rating of no permanent impairment is not consistent with the rest of the record. 
He has shown good motivation by continuing to work.  He stated he likes to work and he likes his job.  He remains employed by the employer at the same job, and is able to do the job.  He has not suffered a loss of earnings due to this injury. 

Nevertheless, claimant’s work restrictions and ratings of impairment would put him at a disadvantage in the job market should he be required to compete with unimpaired workers.  In addition, his age of 63 makes him less likely to be retrained, and makes him a less desirable candidate for employment for many employers. 

Based on these and all other appropriate factors of industrial disability, it is found that as a result of the work injury, the claimant has an industrial disability of 40 percent.  

ORDER

Therefore it is ordered:

Defendant shall pay unto the claimant two hundred (200) weeks of permanent partial disability benefits at the rate of five hundred twenty-three and 80/100 dollars ($523.80) per week from December 20, 2010. 

Defendant shall pay accrued weekly benefits in a lump sum.

Defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendant shall be given credit for benefits previously paid. 

Defendant shall pay the claimant’s prior medical expenses submitted by claimant at the hearing. 

Defendant shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendant.

Signed and filed this _21st __ day of November, 2012.
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Copies to:

Martin Ozga

Attorney at Law

1441 – 29TH Street, Suite 111
West Des Moines, Iowa 50266

mozga@nbolawfirm.com
Angela T. Althoff 

Assistant City Attorney

City Hall – Legal Litigation

400 Robert D. Ray Dr.

Des Moines,  IA  50309

atalthoff@dmgov.org
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     JON E. HEITLAND�               DEPUTY WORKERS’�      COMPENSATION COMMISSIONER
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