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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

NATHAN FREIN,
  :



  :


Claimant,
  :                File Nos.  5020000


  :


   5020001
vs.

  :


   5020002


  :
HOOPER CONSTRUCTION CORP.,
  :



  :



  :

 A R B I T R A T I O N

Employer,
  : 


  :

     D E C I S I O N S
and

  :


  :

ST. PAUL TRAVELERS
  :
INSURANCE  CO.,
  :


  :

and 

  :


  :

LIBERTY MUTUAL INSURANCE CO.,
  :         Head Note Nos.:  1800, 1803


  :


Insurance Carrier,
  :


Defendants.
  : 
______________________________________________________________________

STATEMENT OF THE CASE

These are proceedings in arbitration.  The cases were initiated when claimant, Nathan Frein, filed his original notices and petitions with the Iowa Division of Workers’ Compensation.  The petitions were filed on September 1, 2006.  Claimant alleged on April 19, 2005, June 14, 2005 and June 14, 2006, “Workman doing labor as a lineman and developed accumulative [sic] injury from physical activities at work and aggravated pre-existing medical conditions.”  (Original notices and petitions)
Defendants, Hooper Construction Corporation, and St. Paul Travelers Insurance Company, filed their answer on January 18, 2007.  They denied the occurrence of the work injuries.
Defendants, Hooper Construction Corporation and Liberty Mutual Insurance Company, filed their answer on September 20, 2006.

The hearing administrator scheduled the cases for hearing on August  23, 2007 at 1:00 p.m.  The hearing took place in Des Moines, Iowa at the office of the Iowa Department of Workforce Development.  The hearing proceeded as scheduled.  The undersigned appointed Ms. Erin Lamb as the certified short hand reporter.  She is the official custodian of the records and notes.
Claimant testified on his own behalf.  Ms. Susan Atkinson, claims administrator for Liberty Mutual Insurance Company testified for defendant.
Claimant offered exhibits 1 through 12, 14 and 15.  The exhibits were admitted as evidence in the case.  Defendants offered Exhibits A through D.  Those exhibits were also admitted as evidence in the case.
The undersigned was asked to take administrative/judicial notice of the arbitration decision and appeal decision in File No. 5015044.  The matter was captioned Nathan Frein, claimant v. Hooper Construction Company, and CNA Insurance.
In File No. 5015044, Christopher J. Godfrey, Workers’ Compensation Commissioner, affirmed the deputy in the arbitration decision via a short order appeal decision.  The appeal was entered on March 30, 2007.  The Commissioner wrote:
Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal.

Claimant shall pay the costs of the appeal, including the preparation of the hearing transcript.

(App. Dec. )

The original arbitration hearing occurred on March 20, 2006.  Claimant only alleged the March 25, 2002 injury date.  Claimant did not discuss the alleged injury dates of April 19, 2005 and/or June 14, 2005, even though they had allegedly occurred prior to the date of the hearing in File No. 5015044.  

The arbitration decision in File No. 5015044, was filed on May 23, 2006.  The presiding deputy did not find claimant to be a credible witness.  The deputy found claimant had been struck by a power line pole on March 25, 2002.  The deputy found claimant had received medical treatment and was placed on light‑duty work.  The deputy determined claimant returned to full‑duty work as an apprentice lineman in April 2002.  The deputy found claimant was discharged from physical therapy on May 22, 2002 because claimant failed to appear for his last physical therapy appointment.  The deputy did not discuss any other alleged dates of injury.
In the arbitration decision, Deputy James F. Christenson, determined claimant was not entitled to permanency benefits pursuant to the workers’ compensation statutes and rules.  The deputy based his decision, in part, on the following evidence:
A review of the records indicates claimant was found to have remarkable improvement from his symptoms of his March 25, 2002, accident by April of 2002 and was returned to work at full duty.  (Ex. 1, p. 8)  Claimant was discharged from physical therapy in May of 2002.  (Ex. 1, p. 8)

Claimant testified that from May 2002 until approximately October 2004, he returned to work as an apprentice lineman with no work restrictions.  Claimant testified this job was physically demanding.  The job required claimant to climb poles, dig holes, do all work necessary to install power lines, and work for 50 to 100 hours a week.  Claimant was also occasionally required to lift up to 100 pounds.

Claimant testified he had continuing lower back pain between May of 2002 and January of 2005.  Claimant testified he did not treat for back pain during this period of time.  He testified he did not complain to his employer of back pain during this period of time.  Claimant treated for hemorrhoids in January 2003 and indicated, that at that time, he had no back pain.  (Ex. 1, p. 10)  Claimant also treated with a physician in November of 2004, and there is no indication claimant had back pain at that time.  (Ex. G)  On January 26, 2005, claimant saw a physician with complaints of numbness in his toes that began approximately on January 23, 2005.  There is no mention in records from that visit that claimant experienced back pain.  (Ex. H, p. 1)
Claimant testified he continued to experience lower back pain even after he was returned to work in April of 2002 with no restrictions.  I do not find claimant’s testimony credible on this issue.  Claimant returned to a physically demanding job, yet he did not treat with any physician for over two-and-a-half years for back pain.  He told one physician that he had no back pain.  There are no records from claimant’s employer that claimant complained of back pain during this period of time.

Four physicians have opined regarding the causal link of claimant’s March 2002 injury and the herniated disc in his lumbar spine.  Dr. Bashara opined claimant’s herniated disc was caused by his work injury of March 25, 2002.  Dr. Bashara bases this opinion, in large part, on the assumption that claimant continued to experience intermittent lower back pain from 2002 through 2004.  This fact, that claimant had back pain between 2002 through 2004, is not supported by the medical records in evidence.  Dr. Johnson indicated he believes the disc herniation is related to the March 2002 injury.  However, Dr. Johnson’s opinion is based, in large part, on claimant’s history that he continued to experience back pain after his return  to work in April of 2002.  Dr. Ford also opines that claimant’s March 2002 injury caused his back pain in 2005.  As noted, this is not supported by medical records in evidence.  For these reasons, it is found that Dr. Bashara, Dr. Johnson, and Dr. Ford’s opinions regarding causation are unconvincing.
Dr. Igram did not examine claimant but merely reviewed his medical records.  He opined claimant’s herniated disc was not caused or aggravated by claimant’s March 25, 2002 , injury.  Even though Dr. Igram did not examine claimant, because his opinions regarding causation are corroborated by medical records in evidence, I find his opinions regarding causation convincing.

(Arb. Dec. pp. 6-7)


There was even a ruling on an application for rehearing.  The ruling was filed on June 26, 2006.  The deputy wrote in part:

Claimant testified he continued to experience low back pain after his return to work in April of 2002.  The evidentiary record indicates otherwise.  Claimant returned to a very physically demanding job where he worked up to 100 hours a week, yet he did not treat with one physician, for over a 2.5-year period, for back pain.  He told one physician he had no back pain.  (Ex. 1, p.10)  There are no records from claimant’s employer that claimant complained of back pain during this period of time.

Based upon the above, I did not find claimant’s testimony credible that he continued to have back pain after he was returned to work in April of 2002.  Based upon a review of the record, that finding remains unchanged.

Three physicians opined claimant’s herniated disc was caused by his work injury of March 25, 2002.  The opinions of Jerome Bashara, M.D., and Mitchell Johnson, D.O., are based in large part, on claimant telling both physicians he had continued back pain from 2002 through 2004.  The critical fact is unsupported in the evidentiary record.  As detailed in the arbitration decision, Dr. Ford’s opinion is also not supported by medical records in the evidence.
For these reasons, as detailed in the arbitration decision, claimant failed to prove his injury of March 25, 2002 is the cause of permanent disability.  For the reasons detailed above, claimant’s application for rehearing is denied.

(Ruling on App. for Rehearing, p.2)

STIPULATIONS

The parties in the present cases, entered into various stipulations for the three alleged work injuries.  The stipulations are:

1. There was the existence of an employer-employee relationship at the time of the three alleged injuries.

2. The weekly benefit rates for the three alleged work injuries are:
April 19, 2005      $722.29

June 14, 2005      $722.29

June 14, 2006
$734.06

3. The commencement dates for any permanent partial disability benefits are:
April 19, 2005      August 2, 2005

June 14, 2005      August 2, 2005

June 14, 2006      June 15, 2006;

4.   The costs to litigate the contested cases are not at issue.

ISSUES

The issues presented for resolution are:
1. For the alleged injury dates of April 19, 2005 and June 14, 2005 there is the issue whether claimant is entitled to healing period benefits for the period from June 14, 2005 through August 2, 2005;

2. Whether claimant is entitled to permanent partial disability benefits as a result of the three alleged injuries;

3. The extent, if any, of the permanent partial disability benefits to which claimant is entitled;

4. Whether claimant is entitled to medical benefits pursuant to Iowa Code section 85.27; and

5. In File No. 502002, there are issues dealing with Iowa Code section 85.34 (7)(a) and 85.34 (7)(b) apportionment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This deputy, after taking administrative/judicial notice of File No. 5015044, after listening to the testimony of the witnesses at hearing, after judging the credibility of the witnesses, and after reading the evidence, makes the following findings of fact and conclusions of law:
Claimant is 29 years old.  He graduated from high school in Spencer, Iowa.  He had average grades in school.  Claimant enjoyed fishing and hunting as hobbies.  He successfully completed an apprenticeship program as a lineman.  Now he is a journeyman and belongs to a union.  Claimant commenced his employment with Hooper Construction Corporation.  At his hearing, claimant testified he pulled wires, set poles, climbed poles and worked on energized lines.  The work was physical and challenging.  Claimant reported he earns $32.99 per hour in his present position.  He returned to Hooper Construction Corporation as an employee.  He has been employed by Hooper since October 28, 2006.  
On March 25, 2002, a power line pole knocked claimant to the ground while the pole was being moved.  He sought medical care from his personal physician.  Claimant was placed on light duty for a period of time.  Claimant testified during the hearing that occurred on August 23, 2007 he had experienced back pain since the date of the work injury.  His testimony was consistent with the testimony he provided in his March 10, 2006 arbitration hearing.  In the transcript for the March 10, 2006 hearing, claimant testified:

Q. What problems specifically do you have that you feel are caused by your injury of 3-25-02 in your activities of daily living?  Now, go ahead and answer it to the best of your ability what problems you have experienced.
A. Riding, and stuff, that’s rough; riding on stuff, that’s rough.  Once I sit down for a while, I have a hard time getting back up.  Different things at work, jacking and hoist, when we’re sagging wire.  Shoveling my driveway.

Q. All right.

A. There’s all sorts.

Q. You’re going to have to relate them exactly as you recall them because the Court wants to know exactly what your limits are in your activities of daily living,

A. Shovelling [sic] at work.  Sometimes—like pheasant hunting or walking a long ways.  You’re lifting your legs up over brush and stuff.  That bothers me.  Sitting, like at a doctor’s office you’re sitting on an uncomfortable chair.  

Q. All right.

A. I notice it more when I’m doing it than when I’m just trying to come up with it.

(Ex. B. p. 59; Tr. pp, 40-41 File No. 5015044)

In his hearing on August 23, 2007, claimant described that his pain had occurred in the lower left portion of the back and that occasionally the pain radiated into both legs.  Claimant explained he occasionally took medication for his pain.  Claimant left the employment of Hooper Construction Corporation on June 14, 2006.  He admitted he was aware of the alleged work injuries of April 19, 2005 and June 14, 2005 when he testified at his hearing on March 10, 2006.  In the August 2007 hearing, claimant also admitted that in his March 2006 hearing, he related all of his back pain to his work injury on March 25, 2002.  Claimant testified he experienced good and bad days since the March 10, 2006 hearing date.  
In his deposition that was given on April 4, 2007, claimant testified:

Q.  Okay.

      And it’s true, is it not, that from March of ’02 until March of ’06, it was your contention and position that all your symptoms were related back to that injury in ’02?

A.  Yes.

Q.  All right.

And, in fact, you in your deposition testimony and in your testimony at trial – that’s essentially what your testimony was, that you were hurt in March of ’02, you’d had pain in your back since then, and that the symptoms you had in March of ’06 were related back to that?

A. Yes.

Q.  All right.  
The claims that we’re here today are dated April 19th of ’05 and June 14th of ’05, two dates which were before the hearing in March of ’06, okay?

In other words, you just told me that as of March of ’06, it was your position that all your symptoms as of then were caused by the injury in ’02.

You are now contending that your problems are related to injuries or events in April and June of ‘05.

A. It’s all the same.  My back has hurt from the first accident.

Q.  Forward?

A.  Yes.

Q.  Until today?

A.  Yes.

(Ex. 14, pp.24-25)
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


Pursuant to cross examination, claimant admitted at his hearing on August 23, 2007 that all of his problems related back to his work injury on March 25, 2002.  The admission was a declaration against claimant’s interest.  He admitted all medical records would show what had transpired.  Claimant’s admission at hearing was consistent with the deposition testimony that was duplicated in the aforementioned paragraphs.  
Claimant admitted he did not report new work injuries, allegedly occurring on April 19, 2005, and June 16, 2005.  Claimant said the date of June 16, 2006 was the date claimant terminated his employment with Hooper Construction Corporation.  Claimant said he was leaving because he needed work that was less physically demanding.  Claimant viewed his termination of employment as a notice of a work injury.  Claimant also testified that the first notice of any new alleged work injuries was the date the petitions were filed in File Nos. 502000, 502001, and 502002.

It is the determination of the undersigned; claimant did not sustain work injuries on the dates of April 19, 2005, June 16, 2005 and June 16, 2006.  Claimant was adamant all of his problems related back to March 25, 2002.  This was the date the utility pole fell on claimant’s back.  No other alleged work injuries occurred.  The remaining issues are moot.
THEREFORE, IT IS ORDERED:

Claimant takes nothing from these proceedings.

Costs, as allowed by law, are assessed to claimant.

Defendants shall file all requisite reports in a timely manner.

Signed and filed this __28th __ day of September, 2007.

   ________________________






        MICHELLE A. MCGOVERN
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  COMPENSATION COMMISSIONER

Copies to:

E.W. Wilcke

Attorney at Law
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Attorney at Law
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Des Moines,  IA  50309-4008

Peter J. Thill

Attorney at Law

111 E. 3rd St., Ste. 600
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9 IF  = 10 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date below, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


