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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

ROBERT POWELL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                   File No. 5017386

GAZETTE COMMUNICATIONS,
  :



  :                       R E M A N D

Employer,
  :



  :                     D E C I S I O N
and

  :



  :                      
UNITED HEARTLAND,
  :       Head Note Nos.:  1402.40; 1800


  :                    

Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________________

 
This matter is before the agency on remand from the Iowa Court of Appeals to determine the significance, if any, of an alleged second injury of June 20, 2005.  The prior conclusion of the agency that the initial injury while bowling in an employer sponsored event on June 11, 2005 was an injury arising out of and in course of employment was reversed on judicial review.  Claimant asserts that he suffered a second injury while performing work activity on June 20, 2005 and also that the injury is a significant cause of his permanent disability.  In the appeal decision of April 30, 2009, it was concluded that the June 20, 2005 was only a temporary aggravation of the June 11, 2005 injury, but also that it, along with the June 11, 2005 injury, was a cause of claimant’s permanent impairment and disability.  The court found these findings inconsistent and remanded this case to the agency for clarification.
 
There was no new evidence presented in this current proceeding.  The prior Findings of Fact remain unchanged and are adopted as if fully restated in this decision.

Conclusions of Law


The original conclusion that the second injury at work on June 20, 2005 was only a temporary aggravation of the preexisting condition caused by the first injury while bowling on June 11, 2005 is unchanged.  By temporary, it is meant that claimant has only shown that he experienced pain at that time from work-related activity, but that he failed to prove by a preponderance of the evidence that this injury was a cause of temporary or permanent disability.  All of claimant’s time off work is found to be related to the non-work related bowling event and a worsening of his condition between June 27, 2005 and August 9, 2005.  

 
Claimant’s description to Dr. Brady of his condition on the morning of June 21, 2005 – that it was like “being hit in the back with a baseball bat” – is certainly more dramatic than his testimony and his reports to the initial care providers that he simply experienced back and leg pain on the morning of June 11 and a second time on the morning of June 21, 2005.  (Transcript, page 54)  The report to Dr. Brady alone is not sufficient evidence of a permanent injury.  Claimant’s statement must be considered along with Dr. Serbousek’s report of an office visit on June 24, 2005.  At that time, claimant reported no change of symptoms since the injury of June 11, 2005.  (Exhibit 17, page 6)  That visit was the first medical visit after claimant’s return to work for the period from June 20 through June 23, 2005.  Dr. Serbousek is a doctor chosen by claimant, not defendants.  His assessment is found to be reliable.
 
Dr. Brady opined that the onset of both back and leg pain after the bowling incident, the same complaints after June 20, was quite significant.  (Ex. 18, p. 4)  Dr. McMains and Dr. Abernathy both found a significant worsening of claimant’s condition only after June 27, 2005 from their review of the MRI’s taken on June 27, 2005 and on August 9, 2005.  (Ex. 28 and Ex. A)  Dr. Mendoza’s opinions are conflicting in that he initially stated that there was no new injury on June 20 and it was impossible to determine which injury was the cause of claimant’s problems (Ex. B), but later opined without explanation that both the June 11 and June 20 injuries were a cause of permanent disability. (Ex. 33, p. 3)  Dr. Neiman certainly opined that the second injury was a cause of permanent impairment and disability, but he received a history of increased symptoms after the June 20 work activity, a history noted to be inconsistent.  (Ex. 6-1)  


Claimant’s best argument that the second injury at work was significant is the fact that the initial physician assistant returned him to full-duty work after the first week following the bowling incident and he did not return to full duty after working on June 20.  Moreover, the first diagnosis was only back strain, but after June 20 the diagnosis became radiculopathy.  If the second injury had been accompanied with a change of condition or increased symptoms as compared to before, this argument would be hard to challenge.  But, again the contemporaneous history given to Dr. Serbousek was that there was no change of condition from before.


It is therefore concluded that claimant has failed to prove any injury that arose out of or in the course of his employment. 
IT IS THEREFORE ORDERED upon remand from the Iowa Court of Appeals that:

 
Claimant shall take nothing further.
 
Costs are assessed to claimant.

Signed and filed this ____29th _ ______ day of July, 2011.
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