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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RONALD L. RAY,
  :



  :          File No. 1239163


Claimant,
  :


  :       A R B I T R A T I O N

vs.

  :



  :            D E C I S I O N

SECOND INJURY FUND OF IOWA,
  :



  :       


Defendant.
  :                    Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Ronald L. Ray, the claimant, seeks workers’ compensation benefits from defendant, the Iowa Second Injury Fund of Iowa.  Presiding  in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard the claim on April 25, 2002.  The oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  

The parties agreed to the following matters in the written hearing report and orally at hearing:

1.  On January 6, 1999, claimant received an injury arising out of and in the course of employment with Percival Manufacturing, which was a cause of a 30 percent loss of use/impairment to the left leg.

2.  Although the Second Injury Fund of Iowa disputes that the first alleged injury was a cause of permanent loss of use/impairment, if I receive into evidence a medical report from Justin Ban, M.D., dated February 13, 2002, over the Second Injury Fund of Iowa’s objection and if I find that the first injury was a cause of permanent loss of use/impairment, the parties agree that the Second Injury Fund of Iowa is entitled to a credit against any award in this decision in the amount of 88.5 weeks for the 2 qualifying injuries.

3.  At the time of the second injury, claimant's gross rate of weekly compensation was $412.95.  Also, at that time, he was married and entitled to 5 exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $290.98 according to the workers’ compensation commissioner’s published rate booklet for this injury.

Over the objection by the Second Injury Fund of Iowa at hearing, I received the report of Dr. Ban dated February 13, 2002 (Claimant’s Exhibit 2).  The basis of the objection was that Dr. Ban died nine days after defendant’s receipt of the report denying them cross-examination and fair reply given inconsistencies between this report and an earlier report of Dr. Ban in October 2000 (Cl. Ex. 1).  I held that the Second Injury Fund of Iowa had ample opportunity for fair reply on whether a 1969 injury was a cause of permanent impairment by simply retaining another expert to evaluate claimant.  Their choice not to do so is insufficient grounds to exclude consideration of the most recent report from Dr. Ban.

ISSUES

The parties submitted the following issues for determination in this proceeding:

I.  Whether the first alleged injury was a cause of permanent impairment. 

II.  The extent of claimant's entitlement to permanent disability benefits from the Second Injury Fund.

FINDINGS OF FACT

Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  There is one commissioner’s exhibit AA containing a work history.  References to pages of an exhibit will be made by placing the page number after the particular exhibit number or letter followed by a dash.

In these findings, I will refer to the claimant by his first name, Ronald.

From my observation of his demeanor at hearing including body movements, vocal characteristics, eye contact, and facial mannerisms while testifying, in addition to consideration of the other evidence, I find Ronald credible. 

Ronald was born on February 6, 1959, and is currently 43 years of age.  His work injury of January 6, 1999, occurred while working for Percival Manufacturing as a sheet metal worker.  

Ronald grew up and currently resides in the Boone, Iowa area.  He left high school after completing the 11th grade but obtained his GED in the 1980s at the Boone facility of DMACC, a community college in Ankeny, Iowa.  

Ronald began his working career as a teenager loading trucks for a Boone contractor.  He also worked at a local Pizza Hut for three years as a cook and delivery person.  He first went to work for Percival, a manufacturer of refrigeration equipment, at the age of 19 years and remained there as a sheet metal worker for 10 years until he was laid off.  He then began working for a contractor as a carpenter for about 18 months.  He then moved to the job of route person for a soft water service.  He next worked for a cookie company loading trucks for 4 years.  About 2-3 years before his 1999 work injury, he returned to Percival as a sheet metal fabricator.  

As a sheet metal fabricator for Percival, Ronald used various machines to break (bend), punch, and notch flat sheets of metal of varying thickness.  Physically, the work required prolonged standing, bending, and stooping along with lifting up to 100 pounds.  (Ex. 43-6)  The work at Percival was the highest paying work he has ever performed.  He began around $8 per hour and at the time of injury was earning over $11 per hour.  

Second Injury

The stipulated work injury on January 6, 1999, actually involved both lower legs when a stack of sheet metal, weighing over 900 pounds, fell onto Ronald’s legs fracturing his left leg and right ankle along with severing the tendons in the left leg.  The primary treating physician was Peter Buck, M.D.  Ronald testified that attempts to surgically repair the tendons mostly failed and he is now left with only one functioning tendon in the left leg.  Ronald also underwent a meniscectomy of the left knee in May 2000.  Following a long period of treatment including physical therapy, Ronald returned to half-time work in August 1999 with a restriction against lifting over 30 pounds.  (Ex. 7-12)  It was not until December 6, 1999, that Ronald was allowed to return to full-time work.  (Ex. 7-15)  Dr. Buck made the 30-pound restriction permanent on March 20, 2000.  (Ex. 7-18)  Healing period apparently ended when Ronald returned to full time work on December 6, 1999.

In October 2000, Justin Ban, M.D., referred to earlier, evaluated Ronald’s left leg and opined that the injury was a cause of a permanent impairment due to muscle weakness and peripheral vascular disorder and recommended additional work restrictions of no repetitive stopping, kneeling, crouching, or squatting with the left leg and to avoid standing more than two hours in an eight hour day without taking a break.  Ronald’s ability to push is also lessened by weakness in the quadriceps muscle.

Ronald complains that today he continues to have recurrent swelling of his left leg with activity, which varies with weather conditions.  Cold causes numbness but heat increases the swelling.  He continues to suffer chronic pain of a 2-5 intensity on a 10-point scale (10 being the worst) but about 2-3 times a month the pain goes up to an 8 level.  He takes non-prescription, anti-inflammatories and Tylenol daily.  Ronald states that he can no longer run or jog as before.  He states that he is unable to squat or fully flex his left leg backwards.  Walking on concrete for him is painful and he can only walk for 20 minutes without resting.  Ronald states that he limits his lifting and can only climb short ladders of no more than 8 feet in length and can only stand on a ladder for less than 5 minutes without the left leg giving out.  He states that his right ankle also swells but is not as much a problem as his left leg.  Physicians have told Ronald that there are no treatment alternatives and he must live with these symptoms.  Finally, Ronald states that he needs to elevate his left leg 2-3 times a day.  There is nothing in the record to contradict Ronald’s assertions except that Dr. Buck felt that some of these problems would resolve with time and that the need to elevate the leg as needed was only temporary.  Obviously, the symptoms continue and the need to elevate legs periodically continues according to Ronald’s credible testimony.

Ronald continued to work for Percival in restricted duty until June 2001.  Ronald testified that he left Percival due to the emotional stress of being assigned more duties than he could handle with his disability.  Ronald stated that Percival initially accommodated for his restriction and need to elevate his legs but later on this became more of a problem.  He states that he was told that he had to perform jobs causing him difficulty.  On cross-examination, he admitted that Percival claims Ronald was fired for absenteeism but states that he told Percival that he would not be returning after his vacation and they became angry with him and fired him.

After leaving Percival, Ronald remained unemployed until he suffered a heart attack in July 2001.  Surgeons then implanted a stint in a blocked coronary artery and he remained unable to return to work until January 2002.  Ronald states that he currently has no restrictions on his work activity due to his heart condition.

In March 2002, Ronald began working for a dental supply distributor doing inventory at night.  He states that this work is suitable for him because he can perform the light duty work of counting inventory items while sitting or standing and can elevate his leg during breaks.  However, he still is bothered by walking on the concrete floor.  He earns $8.40 per hour for a 40-hour workweek in this employment but is scheduled for a $.50 per hour raise in 2 months.

Ronald also has started doing light construction work on a self-employment basis.  He states that he only accepts finish type of work and regularly rejects harder work such as roofing which he cannot do.  He has earned so far this year around $3,000.  

First Injury

Ronald testified that he severely injured his left arm after falling from a horse at the age of 15.  The fall broke his left forearm and drove a fragment of bone into his elbow requiring a surgical restructuring of the elbow.  The deformity of his left elbow is readily apparent from casual observation.

The problem is that the medical records indicate that the incident happened in June 1969 when Ronald was 10 years of age.  (Ex. 32-37)  According to the records of the treating physician, R. Bunten, M.D., Ronald underwent two surgical procedures to debride, reduce, and cast the bone fragments.  The second procedure called a “manipulation and casting” was required due to shifting of the fragments.  (Ex. 35)  The last note of Dr. Bunten was in July 1969 indicating that further course was uneventful and Ronald was discharged on June 15, 1969, in a long cast with good function of the hand.  (Ex. 37)  I must conclude that Ronald is simply mistaken as to his age when this fall injury occurred.

The only physician to opine that Ronald suffered permanent impairment from the 1969 event comes from Dr. Ban’s second report, the one objected to by the Second Injury Fund of Iowa.  (Ex. 2)  From his evaluation in February 2002, Dr. Ban found limited range of motion in the left elbow and opined that this constitutes a 9 percent permanent impairment to the left arm due to abnormal flexion and extension.  (Ex. 2-5)  He further recommends work activity restrictions due to the left arm of moderate work activity or force of up to 50 pounds occasionally and 25 pounds frequently.  

The problem with Dr. Ban’s views is that in his October 2000 report where he was primarily evaluating Ronald’s left leg injury, Dr. Ban found full range of motion in the elbows, wrists, and digits.  Dr. Ban did not have a chance to explain this inconsistency before his death.

Ronald testified that since the childhood injury to his left arm, he was had a weak left elbow and was not able to lift the 100 pounds required in his sheet metal work.  He states that he was limited to “not much over 25 pounds and only 10-12 pounds repetitively.”  

Ronald explains that he used his left leg to assist in lifting to compensate for his left arm injury to perform his various heavy jobs over the years but that his left leg problems now do not allow him to compensate.  Ronald reported to Dr. Ban the loss of ability to extend the arm and its weakness.

I find that Ronald suffered permanent loss of use or impairment of the left arm from his childhood injury to the extent rated by Dr. Ban.  Dr. Ban’s previous statements were apparently an oversight as the deformity in the left elbow is so readily apparent.  I believe that this inconsistency was due to Dr. Ban’s self-described “brief inspection” of the upper torso and that his primary assignment at that time was to evaluate the left lower leg injury.  Finally, and more importantly, Dr. Ban’s views are consistent with Ronald’s credible and largely uncontroverted description of his prior loss of use of the left arm.

Industrial Disability

Ronald was convincing in explaining how the use of his left side is greatly compromised by the added loss of use of the left leg.  He states credibly that he could not now return to any of the heavy work he performed before the January 1999 work injury due to this added disability.  Although he was being accommodated by Percival until he was fired, such accommodations have not been shown by defendant to be generally available in the labor market for sheet metal workers.

Ronald is now only able to return to light duty work and has done so.  He is now earning over $2.00 less per hour than at the time of his work injury.  Two significant disabilities to his left sided extremities is devastating for a person such as Ronald who has done little else but use his body in employment since entering the work force.  Ronald’s combined left arm and left leg disability will certainly greatly limit Ronald’s future job opportunities.

Ronald’s extra work as a small contractor may be promising in the future but assessing his future success in limiting his construction activity to light duty work at this time would be speculative and not useful for this industrial analysis.

From examination of all of the factors of industrial disability, it is found that the combined effect of the work injury of January 6, 1999, and the prior injury of June 1969 is a cause of a 40 percent loss of earning capacity.  

CONCLUSIONS OF LAW

Claimant also seeks additional disability benefits from the Second Injury Fund of Iowa under Iowa Code sections 85.63--85.69.  This fund was created to compensate an injured worker for a permanent industrial disability resulting from the combined effect of two separate injuries to a scheduled member.  The purpose of such a scheme of compensation was to encourage employers to hire or retain handicapped workers.  See Anderson v. Second  Injury Fund, 262 N.W.2d 789 (Iowa 1978).  There are three requirements under the statute to invoke second injury fund liability.  First, there must be a permanent loss or loss of use of one hand, arm, foot, leg, or eye.  Secondly, there must to a permanent loss or loss of use of another such member or organ through a compensable subsequent injury.  Third, there must be permanent industrial disability to the body as a whole arising from both the first and second injuries which is greater in terms of relative weeks of compensation than the sum of the scheduled allowances for  those injuries.  If there is greater industrial disability due to the combined effects of the prior loss and the secondary loss than equals the value of the prior and secondary losses combined, then the fund will be charged with the difference.  Anderson Id.

The Iowa Supreme Court has ruled that to invoke Second Injury Fund of Iowa liability, both the first and second injuries must be scheduled member injuries.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Scheduled member injuries are those parts of the body specifically listed in Iowa Code section 85.34(2)(a-t).  Unscheduled injuries are those not specifically listed and are covered by Iowa Code section 85.34(2)(u).  
In this case, claimant carried his burden of proof by showing 2 prior scheduled member injuries resulting in permanent impairment to those members.  The first injury was a cause of a 9 percent permanent impairment to the left arm.  The second injury was stipulated to be a 30 percent impairment to the left leg.

I then had to assess whether the combined effect of the two injuries results in a permanent industrial disability greater in weeks than the combined 2 scheduled member injures or as stipulated 88.5 weeks.  Unlike scheduled member disabilities, the extent of unscheduled or industrial disability is determined by assessing the loss of earning capacity resulting from the work injury.  Diederich v. Tri-City R. Co., 219 Iowa 587, 593, 258 N.W. 899 (1935).  A physical impairment or restriction on work activity may or may not result in a loss of earning capacity.

The extent of any loss of earning capacity is determined by examining several factors such as the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the employee prior to the injury, after the injury, and potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616 (Iowa 1995); Peterson v. Truck Haven Cafe, Inc., Vol. 1, No. 3 State of Iowa Industrial Comm’r Decisions 654, 658  (App. February 28, 1985).  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Id. 
A showing that claimant had no loss of his job or actual earnings does not preclude a find of industrial disability.  Loss of access to the labor market is often of paramount importance in determining loss of earning capacity, although income from continued employment should not be overlooked in assessing overall disability.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Collier v. Sioux City Comm. Sch. Dist., File No. 953453 (App. February 25, 1994); Michael v. Harrison County, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 218, 220 (App. January 30, 1979).

Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Nelson, 544 N.W.2d 258.  However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury.  Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997).  Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  Id.
Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143, 158 (Iowa 1996); Thilges, 528 N.W.2d 614, 617.  Ending a prior accommodation is not a change of condition warranting a review-reopening of a past settlement or award.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).  However, an employer’s special accommodation for an injured worker can be factored into an award determination to the limited extent the work in the newly created job discloses that the worker has a discerned earning capacity.  To qualify as discernible, employers must show that the new job is not just “make work” but is also available to the injured worker in the competitive market.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (Iowa 1997).

In the case sub judice, claimant demonstrated by the greater weight of the evidence that the combined effect of both industrial disabilities from the first and second injures resulted in a 40 percent industrial disability.  Such a finding entitles claimant to 200 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 40 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection.  Second Injury Fund of Iowa liability therefore exists because this exceeds the combined effect of the two scheduled injuries or 88.5 weeks.  The employer is liable for the 30 percent permanent partial disability to the leg (66 weeks) found to have been caused solely by the second injury.  The Second Injury Fund of Iowa is liable for the remaining amount of disability less the disability found caused by the first injury or 22.5 weeks.  The remaining 111.5 weeks shall begin 88.5 weeks the end of Ronald’s healing period on December 6, 1999, or August 17, 2002.

The Second Injury Fund of Iowa is to pay interest form the date of the commissioner award.  Second Injury Fund of Iowa v. Braden, 459 N.W. 2d 467 (Iowa 1990).

ORDER

1.  Defendant, Second Injury Fund of Iowa, shall pay to claimant one hundred eleven and one half (111.5) weeks of permanent partial disability benefits at a rate of two hundred ninety and 98/100 dollars ($290.98) per week beginning eighty-eight and one half (88.5) weeks after December 6, 1999, or August 17, 2002.

2.  Defendant, Second Injury Fund of Iowa, shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30 from the date of this decision.

3.  Defendant, Second Injury Fund or Iowa, shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

Signed and filed this ____17th_____ day of June, 2002.

   ________________________







 LARRY P. WALSHIRE
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