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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JOHN SCHARFENBERG,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5039579
BEMIS COMPANY, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

TRAVELERS INDEMNITY CO. OF CT,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, John Scharfenberg, has filed a petition in arbitration and seeks workers’ compensation benefits from Bemis Company, Incorporated, employer, and Travelers Indemnity Company, insurance carrier, defendants.  This matter was heard by Deputy Workers’ Compensation Commissioner Ron Pohlman on February 5, 2013 at Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 7; defendants’ exhibits A through H, as well as the testimony of the claimant and Thomas Irwin.
ISSUES

The parties submitted the following issues for determination:
1. Whether the work injury of September 24, 2011 was the cause of any permanent disability;

2. The extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u);

3. Whether the claimant is entitled to alternate medical care as recommended by Kenneth S. Wayne, M.D.; and
4. Whether the claimant is entitled to payment of penalties pursuant to Iowa Code section 86.13.

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:
The claimant at the time of the hearing was 44 years old.  He is a high school graduate and has attended some college.  He served four years in the Navy as a landing signalman.  After that, he has worked in manual labor as a deckhand at two casinos and as a sales representative at two stores.  He also worked in a packing plant on the production floor and as a pest control person treating for termites.  He began working for the employer on August 19, 2000 as a manual laborer in a position referred to as an expediter.  He eventually moved up to becoming an extruder operator, and at the time that he was injured on September 24, 2011 he was earning $17.24 per hour.

He was injured when he was using a chemical known as Enviro-Kleen to perform some general cleaning and inhaled the mist from this chemical.  The claimant began coughing after he inhaled this mist, and his cough persisted.  He reported this to the employer and was sent to see the company physician who in turn referred him to Sherif El Mahdy, M.D., a pulmonary specialist.  Dr. El Mahdy assessed the claimant with reactive airways dysfunction syndrome and treated the claimant with medication.  The claimant continues to see Dr. El Mahdy on a six-month follow-up basis.  Dr. El Mahdy eventually placed the claimant at maximum medical improvement (MMI) on May 25, 2012 and left in place restrictions for the claimant consisting of avoiding exposure to smoke and particulate matter at work.  Dr. El Mahdy has opined that the claimant does not have permanent impairment pursuant to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.
The defendant sent the claimant for an independent medical evaluation with Gregory Hicklin, M.D., also a pulmonary specialist.  Dr. Hicklin’s impression was the claimant had developed asthma due to workplace exposure and that the claimant reached maximum medical improvement on May 30, 2012, and finally that he should avoid exposure to smoke and particulate matter at work.  Drs. El Mahdy and Hicklin have both indicated in response to questions from defense counsel that the permanent restrictions are due to claimant’s subjective complaints and not from objective findings.  In his report of November 14, 2011 Dr. Hicklin opined:  

It is my opinion that Mr. Scharfenburg [sic] has asthma.  The basis of my opinion is the obstructive physiology seen in October at CIC on PFT’s, his improvement on the PFT’s today, and even though he does not have a positive methacholine challenge, he is on moderate dose inhaled corticosteroids and long-acting bronchodilators that may negate that response.  There was a 15% drop in the FEF25-75 at the maximum dose.

By history, the symptoms of asthma were cough and wheezing, they came on at the workplace and were in response to an exposure to a chemical that can cause respiratory irritation.  He provided me with the MSDS sheets – I have not seen a clear copy of the MSDS, but the information he had showed that the Enviroclean [SIC] was a respiratory irritant.
I think the history, physical and PFT’s are supportive evidence that this indeed is an occupationally-related disease.

RECOMMENDATIONS:

1. Continue Advair 250/50.

2. Continue prn albuterol.

3. Regular exercise and try to lose weight.

4. Follow up with Dr. El. Mahdi [sic].

5. Avoid workplace exposures that cause exacerbations such as any further Enviroclean [sic] inhaled powder, etc.

(Exhibit 5, page 35)
Exhibit 4, page 29 indicates the claimant was taking Singulair, Advair, ProAir, and albuterol nebulizer as of May 16, 2012.  These medications were prescribed by Dr. El Mahdy for treatment of the claimant’s condition of reactive airways dysfunction syndrome.  Claimant’s counsel wrote to defendants on November 9, 2012 indicating that the claimant believed based upon Dr. El Mahdy’s restrictions to avoid exposure to smoke and particulate matter at work on May 25, 2012 the claimant was entitled to industrial disability and requested defendant’s position on claimant’s entitlement to industrial disability.  Defendants issued claimant his first payment on December 5, 2012 and on January 15, 2013 paid the claimant $13,724.21 in permanent partial disability based upon a 5 percent industrial disability.

The claimant is currently working as a treatment operator and earns approximately $1.00 per hour less than he was earning at the time that he was injured.  He cannot return to the job he was performing at the time that he was injured as a result of his restriction to avoid smoke and particulate matter.

The claimant currently experiences shortness of breath if he attempts to shovel snow or walks briefly in cold air.  He also experiences shortness of breath if he climbs even a flight of stairs or attempts to ride his bicycle.  He awakes at night with shortness of breath.  He estimates that he awakes at night four times per week.

The claimant also had an independent medical evaluation performed by Kenneth Wayne, M.D., on November 19, 2012.  Dr. Wayne opines that the claimant sustained reactive airways dysfunction syndrome as a result of the inhalation of cleaning products September 24, 2011.  Dr. Wayne concurs with Dr. El Mahdy’s permanent restrictions and further describes that the claimant should not be exposed to dust, chemical, or fumes and that the claimant should wear protective equipment if he were working with products that could irritate his airways or cause symptomatology.   Dr. Wayne has recommended that the claimant have cardiopulmonary exercise testing, and the claimant indicated at hearing that Dr. Wayne had recommended sleep apnea testing.  The claimant would like to undergo this testing.  He has not asked the defendants if he could return to Dr. El Mahdy for evaluation of whether such testing should be performed.

REASONING AND CONCLUSIONS OF LAW

The first issue in this case is whether the work injury caused any permanent disability.
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

All physicians examining the claimant have recommended permanent restrictions.  Permanent restrictions are evidence of permanent disability.  The claimant has established that he has sustained permanent disability as the result of a work injury of September 24, 2011.
The next issue is the extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant has restrictions that preclude him from performing the work that he was performing at the time of his injury.  In fact, those restrictions preclude him from working in many work environments where there might be smoke or particulate matter.  Particulate matter would include items such as dust.  With these permanent restrictions, which are undisputed in the record, the claimant has been precluded from a substantial portion of the labor market.  The record shows that the claimant is still employed, and despite his concerns about losing his employment, the greater weight of evidence indicates that his employment is secure.  The claimant has experienced an actual loss in earnings as a result of his work injury.  The nature of the claimant’s work restrictions impact many work environments including office environments where the claimant might be exposed to chemicals or fumes from products commonly used in offices.  These restrictions are significant. 

Considering these and all factors of industrial disability, it is concluded that the claimant has sustained a 40 percent industrial loss entitling him to 200 weeks of permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).


The next issue is whether the claimant is entitled to alternate care pursuant to Iowa Code section 85.27.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).


There is scant evidence in this record that the defendants have not provided reasonable and necessary treatment for the claimant’s work injury.  The record indicates that it was really only at the time of the hearing that the defendants were even aware that the claimant wanted to have the testing proposed by Dr. Wayne.  The defendants are obligated to provide treatment reasonable and necessary for the claimant’s work injury.  The defendants will not be ordered to provide the testing ordered by Dr. Wayne but are ordered to provide an evaluation with Dr. El Mahdy as to whether this treatment proposed by Dr. Wayne is reasonable and necessary for the claimant’s work injury.

The last issue is whether the claim is entitled to penalties pursuant to Iowa Code section 86.13.

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).  Schadendorf v. Snap-On Tools Corp., 757 N.W.2d 330, 338 (Iowa 2008).  

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).


It is a well-settled precedent that permanent work restrictions are evidence of permanent disability and of industrial disability.  The record indicates, in this case, that all physicians who have evaluated the claimant agree that the claimant has permanent work restrictions, which are attributable to his work injury.  The physicians in this case have indicated that the restrictions are based on history or subjective reports by the claimant, but the treating physician chosen by the employer, Dr. El Mahdy, is prescribing medication based upon those complaints, and it is reasonable to conclude that a treating physician would not prescribe medication for a condition that he did not believe to exist.

There is no evidence in this record that shows that the defendants conducted any kind of an investigation that would justify its delay in payment of industrial disability.  The claimant is entitled to penalties for the delay in payment of permanent partial disability in the range of 50 percent; in this case, $6,500.00:

ORDER

THEREFORE, IT IS ORDERED:

Defendants shall pay claimant two-hundred (200) weeks of permanent partial disability benefits commencing September 25, 2011 at the weekly rate of four-hundred ninety-nine and 16/100 dollars ($499.16).


Defendants shall receive credit for fifteen-thousand, eight-hundred twenty-six and 89/100 dollars ($15,826.89) in permanent partial disability paid and interest paid.


Accrued benefits shall be paid in a lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed as directed by the agency. 


Defendants shall pay claimant a penalty in the amount of six-thousand five-hundred and 00/100 dollars ($6,500.00) pursuant to Iowa Code section 86.13.
Signed and filed this ___5th ________ day of April, 2013.
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8 IF  = 9 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


