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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

BARBARA KREGEL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5034238
UPS,

  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

LIBERTY INSURANCE CORPORATION,:



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note Nos.:  1401; 1402.30
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Barbara Kregel, filed a petition in arbitration seeking workers’ compensation benefits from UPS, defendant employer.  The record in this case consists of claimant’s exhibits 1 through 19, defendants’ exhibits A through B, and the testimony of claimant, her husband Richard Kregel and Josh Crosser.  
ISSUES

1. Whether claimant sustained an injury that arose out of and in the course of employment;
2. The extent of claimant’s entitlement to temporary benefits;

3. Whether there is a causal connection between claimant’s injury and the claimed medical expenses.  

FINDINGS OF FACT

Claimant was 42 years old at the time of hearing.  She graduated from high school.  Claimant has worked as a cashier, sales person, telemarketer, and done customer service.  She has worked as a dispatcher for a towing service. 
Claimant began at UPS in October 2005.  Claimant’s job duties included loading delivery trucks.  Claimant testified she had a prior workers’ compensation injury in 2006 with UPS.  She testified she reported that injury and had the claim processed as a workers’ compensation claim.  She testified she was on light duty for a few months in 2006 from this claim.  She also testified she had trained with UPS on how to file workers’ compensation injuries.  (Ex. A, Dep. pp. 29-30)  

Claimant said that on February 5, 2010, she was loading a package in the top shelf of a truck when she felt a sharp pain in her left shoulder.  Claimant said the pain went up to her neck and down her right arm.  Claimant testified she told her supervisor, Garland Alff, she hurt her shoulder.  Mr. Alff told her to continue to work and he would get back to her.  Claimant testified Mr. Alff left work and did not talk to her that day about the injury.  
In deposition, Mr. Alff testified he is a part‑time supervisor at UPS.  He testified he first learned of claimant’s injury to her shoulder on February 8, 2010.  He said Josh Crosser told him claimant was injured.  He said he did not realize claimant had a work‑related injury until sometime in early 2011.  (Exhibit 18, pages 28-30) 

Richard Kregel testified he is claimant’s husband.  He said his wife told him she hurt her shoulder while loading boxes at work.  He said claimant did not injure her shoulder while renovating a bathroom or pulling out carpet at home, as this work was done by contractors. 
On February 5, 2010, claimant was evaluated by Merilee Ramsey, ARNP.  Claimant did not recall a specific injury, but heard a pop while lifting at work.  Claimant requested an MRI to be scheduled.  (Ex. 2, p. 1) 

Claimant testified that after she treated with Nurse Practitioner Ramsey, she called another supervisor, Reggie Schirm.  Claimant said Mr. Schirm said Mr. Alff had told him claimant was injured at work.  

In deposition, Mr. Schirm testified he was a pre-load supervisor at UPS.  He said he first found out claimant had an injury on February 8, 2010 after talking with Josh Crosser.  Mr. Crosser told him claimant was unsure she hurt her shoulder at work or off the job.  Mr. Schirm said he spoke with claimant on February 8, 2010.  At that time, claimant said she had been remodeling her basement and wasn’t sure she hurt her shoulder at work or at home.  He said claimant did not try to call him on February 5, 2010.  (Ex.18, pp. 19-22)  

Cell phone records indicate that no cell phone call was made to Mr. Schirm on February 5, 2010.  Records also indicate Mr. Schirm was on vacation on February 5, 2010.  (Ex. 12, pp. 1-2; Ex. B) 
In deposition, Nurse Ramsey testified she is an advanced nurse practitioner.  According to medical records, claimant indicated she heard a pop when doing loading activities at work.  Nurse Practitioner Ramsey testified an MRI showed claimant had Grade I A/C separation.  Ms. Ramsey testified a Grade I A/C separation is the separation of the shoulder joint occurring where the joint is probably pulled.  (Ex. 18, pp. 1-4) 

Nurse Ramsey said she did not recall claimant specifically saying the injury was work related, but assumed it was because claimant related the shoulder pop to moving boxes at work.  She said she signed the attending physician report, indicating the injury to claimant’s shoulder was work related.  (Ex. 2, p. 3)  Nurse Practitioner Ramsey stated she thought the injury was work related because claimant popped her shoulder at work.  (Ex. 18, p. 4) 

Claimant testified she called Mr. Crosser on February 6, 2010 to discuss her injury.  She testified Mr. Crosser tried to encourage her to file the alleged work injury as a disability claim.  This is because claimant was already taking time off in March 2010 for her hysterectomy.  Claimant testified Mr. Crosser allegedly told her that if she put the shoulder injury down as a non-work related disability, she would be assured of being paid.  (Ex. A, p. 15)  Claimant testified Mr. Crosser told her to talk to her husband and call him back.  

Claimant testified she spoke with her husband and that they decided to report the shoulder injury as a disability claim.  

Claimant’s husband testified he told claimant to report the injury as a workers’ compensation claim. 

Mr. Crosser testified claimant called him on February 6, 2010 and was unsure whether to report the injury as a workers’ compensation claim or as a non-work related disability claim.  Mr. Crosser said he got the call from claimant on his cell phone while he was getting food at a restaurant.  Mr. Crosser said claimant told him she was injured and she went to her personal doctor.  He said he asked claimant if she thought the injury occurred at work.  Mr. Crosser said, claimant told him she needed to discuss with her husband how to file the claim, and would call him back.  Mr. Crosser stated he did not counsel claimant how to file her claim.  He said claimant called back and told him the shoulder injury was non-work related.  Mr. Crosser testified he had several conversations with claimant after the February 6, 2010 phone call.  Claimant never told him her shoulder problems were work related.  

Claimant testified in deposition that after she had her MRI, on Tuesday, February 9, 2010, she spoke with Mr. Crosser and told him she needed to have physical therapy.  She testified Mr. Crosser told her to go ahead and have physical therapy.  (Ex. A, Deposition page 14)  

Wayne Nicholson testified in deposition.  He was the manager of the UPS office where claimant worked.  He testified he first learned claimant had an injury to her shoulder on February 8, 2010.  He said he spoke with Mr. Crosser and was told claimant had a shoulder injury.  Mr. Crosser told him claimant was unsure if the injury was work related.  He said he learned that on February 8, 2010 the injury would be processed as a non-work related injury.  (Ex. 18, pp. 24-30) 

Claimant testified a few months after February 2010, she got a call from the disability insurer.  Claimant said the disability insurer denied her shoulder injury as being a disability, as medical records indicated she injured her shoulder at work.  Claimant said she didn’t understand how disability and workers’ compensation claims worked.  She said she then called Mr. Crosser and tried to report her shoulder injury as work related.  She said Mr. Crosser was upset and told her it was too late to re-file her claim as a workers’ compensation claim.  

In May 2010, claimant returned in follow up with Nurse Practitioner Ramsey.  Claimant was given physical therapy.  She was assessed as having tendonitis and decreased range of motion in her shoulder.  Claimant was referred to James Nepola, M.D., at the University of Iowa Hospitals and Clinics.  (Ex. 2, p. 6)
In June 2010, claimant was evaluated by Dr. Nepola.  Claimant had left shoulder pain caused by lifting at work.  Claimant was assessed as having acromioclavicular arthropathy.  Claimant was given a diagnostic injection.  (Ex. 5, pp. 1-4)  
On June 15, 2010, claimant received a letter from the third-party administrator for defendants’ workers’ compensation insurance.  Claimant was informed her claim for workers’ compensation benefits was denied.  (Ex. 19, p.1) 

Claimant was returned to work on June 28, 2010 without restrictions.  (Ex. 2, p. 7)  

In August 2010, claimant was given an A/C joint injection at the University of Iowa Hospitals and Clinics.  Claimant had good relief from pain.  (Ex. 5, p. 7)

Claimant returned in follow up with Dr. Nepola on August 23, 2010.  Claimant had good relief from the injection, but relief was short lived.  Claimant had a 20 pound weight restriction and could not return to UPS with that restriction.  Claimant was told to continue with the strengthening exercises with the left shoulder.  (Ex. 5, pp. 9-11)  

In August 2010, claimant was evaluated by David Hart, M.D.  Claimant complained her left shoulder injury occurred while lifting at work.  She was assessed as having an A/C joint sprain.  Surgery was discussed as a treatment option.  (Ex. 7)  

In September 2010, claimant had a second A/C joint injection at the University of Iowa Hospitals and Clinics.  (Ex. 5, pp. 12-14)  

Claimant testified that in September 2010, she worked as a dispatcher at a tow truck company.  Claimant worked for approximately six weeks at 15-20 hours per week.  She said she quit the towing service job when she was asked to work more hours.  Claimant returned to the University of Iowa Hospitals and Clinics with continued complaints of left shoulder pain.  She indicated A/C joint injections had given her excellent relief, but this relief was short lived.  Claimant was given an A/C joint injection.  (Ex. 5, pp. 17-21) 


Claimant returned in follow up to the University of Iowa Hospitals and Clinics.  Surgery was discussed as a treatment option.  Claimant was limited to no lifting more than 50 pounds.  (Ex. 5, pp. 22-23, 37)

Claimant returned to University of Iowa Hospitals and Clinics on January 24, 2011.  Claimant had good, but short‑term relief from pain following A/C injections.  Work hardening aggravated claimant’s pain.  Surgery was discussed as a treatment option.  (Ex. 5, pp. 25-28)  Claimant was returned to work with restrictions of no repetitive reaching away from the body or above chest level with left arm.  (Ex. 5, pp. 25-28, 38)


Claimant testified she wants to have shoulder surgery recommended by Dr. Nepola.  She said she is covered by her husband’s health insurance plan, but the health plan will not pay for her shoulder surgery.  


Claimant said she is able to lift 50 pounds occasionally.  She said this restriction does not allow her to return to UPS.  She said she believed UPS had light duty work, but no light duty work has been offered to her.  

CONCLUSIONS OF LAW

The first issue to be determined is if claimant’s injury arose out of and in the course of employment.  
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The ability of a claimant to meet their burden of proof that they sustained an injury that arose out of and in the course of employment is heavily, if not totally, dependent upon their veracity.  Knight v. Simonsen Ironworks, Inc., File No. 1163639, et al, (App. March 4, 2001).  
Claimant testified when she initially hurt her shoulder, she gave notice of her injury to Mr. Alff on February 5, 2010, at the time of injury.  Mr. Alff testified he did not know of claimant’s injury until February 8, 2010.  Mr. Alff testified he only learned of the injury after speaking with another supervisor.  

Claimant testified on February 5, 2010 she called another supervisor, Reggie Schirm, and told him about the injury.  Claimant testified Mr. Schirm told her Mr. Alff had already informed him of the injury.  

Mr. Schirm testified he was on vacation on February 5, 2010.  Phone records do not indicate Mr. Schirm received a call from claimant on February 5, 2010.  Mr. Schirm testified he first learned of claimant’s allegedly work injury on February 8, 2010 from another supervisor. 

Claimant testified she called Mr. Crosser on February 6, 2010 to discuss her injury.  She testified Mr. Crosser tried to encourage her to file the alleged work injury as a disability claim.  This was because claimant was going to have time off in March 2010 for a hysterectomy.  Claimant testified, in deposition, that Mr. Crosser allegedly told her that if they put the shoulder injury down as a non-work disability, she would be assured of getting paid.  (Ex. A, p. 15)  She testified Mr. Crosser told her to talk with her husband and call back.  
Claimant testified she spoke with her husband and they decided to report the shoulder injury as a disability claim.  Claimant’s husband testified he told claimant to report the injury as a workers’ compensation claim.  

Mr. Crosser testified claimant called him on February 6, 2010 and was unsure whether the injury was a workers’ compensation claim or was a non-work disability claim.  He testified he did not counsel claimant on how to file her claim.  He said claimant called him back, and told him the shoulder injury was not work related.  Mr. Crosser testified he had several conversations with claimant after the February 6, 2010 phone call.  He said claimant never told him her shoulder problems were work related.  

Claimant testified she had a prior workers’ compensation injury in 2006 with UPS.  She testified she reported that injury and had the claim processed as a workers’ compensation claim.  She testified she was on light duty for a few months in 2006 from this claim.  She also testified she had trained with UPS on how to file workers’ compensation injuries.  (Ex. A, Dep. pp. 29-30)  
Claimant testified she reported her shoulder injury as a disability claim, even though she knew it was a work‑related injury.  

Records from Mercy Care dated February 5, 2010 indicate claimant had left shoulder pain and the claimant did not recall a specific injury.  Claimant did hear a pop while lifting at work.  (Ex. 2, p. 1)  Nurse Practitioner Ramsey indicated claimant’s shoulder injury was work related.  (Ex. 18, pp. 1-6)  

Claimant testified she notified Mr. Alff about her February 5, 2010 work injury at the time it happened.  Mr. Alff denies this.  She testified she called Mr. Schirm on the same day about the shoulder injury.  Mr. Schirm denies speaking with the claimant on February 5, 2010.  Mr. Schirm was on vacation at that time.  Phone records do not support claimant’s testimony.  Claimant testified Mr. Crosser counseled her to file her work injury as a non-work disability claim.  Mr. Crosser denies this.  Claimant testified that when she spoke with her husband, after speaking with Mr. Crosser, they agreed to report the injury as a disability claim.  Claimant’s husband testified he told claimant to report the injury as a workers’ compensation claim.  Claimant had filed a 2006 workers’ compensation claim with UPS and had the claim processed.  She said she knew how to report workers’ compensation claims.  Claimant reported her alleged February 2010 work injury as a non-work related disability.  

I am aware medical records indicate claimant sustained an injury to her left shoulder while lifting at work.  I’m also aware Nurse Practitioner Ramsey opines that claimant’s shoulder injuries were collated.  However, claimant’s testimony regarding reporting the injury is contradicted by the testimony of three other people.  It is also contradicted by phone records.  Her testimony regarding reporting the injury is contrary to her husband’s testimony.  Claimant testified she has experience in reporting workers’ compensation injuries, but yet reported her February 2010 injury as a non-work related disability.  

Claimant’s claim for workers’ compensation benefits is dependent upon the credibility of her testimony.  That testimony is not credible.  Based on numerous discrepancies regarding the reporting of her shoulder injury, claimant has failed to carry her burden of proof that her injury arose out of and in the course of her employment.  

As claimant has failed to carry her burden of proof that her injury arose out of and in the course of employment, all other issues are moot. 
ORDER

THEREFORE, it is ordered:


That claimant shall take nothing from these proceedings. 

That both parties shall pay their own costs. 

Signed and filed this __21st __ day of November, 2011.
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