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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :
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  :



  :
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  :



  :

vs.

  :



  :        File No. 1271292
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  :
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  :   1803; 1803.1; 2206; 2401; 2501; 2504; 


Defendants.
  :   2700; 2802    

______________________________________________________________________

INTRODUCTION


This is a proceeding in arbitration filed by Larry Kluver, claimant, against Frontier Communications, employer, and Liberty Mutual Fire Insurance Company, insurance carrier, defendants, for benefits as a result of an injury which occurred on May 21, 1999.  A hearing was held in Fort Dodge, Iowa, on October 23, 2002, at 3:00 p.m.  Claimant was represented by Colin J. McCullough.  Defendants were represented by William H. Grell.  


The record consists of claimant’s exhibits 1 through 13; defendants’ exhibits A through D; the testimony of Larry Kluver, claimant; the testimony of James E. Peterson, employer’s Vice-President of Operations; and Robert Hudson, employer’s Network Engineer and claimant’s supervisor at the time of the injury.  


Also in the courtroom at the time of the hearing was Shirley Kluver, claimant’s wife.  

PRELIMINARY MATTER 


Even though the hearing report indicates that claimant is claiming industrial disability for this injury, this issue was withdrawn by claimant’s counsel in his closing argument.  Claimant’s counsel asserted that this is a scheduled member injury to both the right and left knee.  (Transcript, p. 132)


A number of different incorrect injury dates appear in the medical records but on the hearing report both attorneys stipulated that claimant sustained an injury on May 21, 1999, and that was the injury date that should be used for this case. 

STIPULATIONS 


The parties stipulated to the following matters at the time of the hearing:  

1. That an employer-employee relationship existed between employer and claimant at the time of the injury; 

2. That claimant did, in fact, sustain an injury on May 21, 1999, which arose out of and in the course of employment with employer; 

3. That the injury was the cause of temporary disability during a period of recovery; 

4. That the injury was the cause of permanent disability; 

5. That claimant was asserting a claim for temporary disability benefits for two periods of time:

1) December 22, 1999, through April 11, 2000, 

2) December 18, 2000, through January 31, 2002

The parties stipulated that although entitlement could not be stipulated, claimant was off work during this period of time.  

6. That at the time of the injury claimant’s gross earnings were $810.07 per week, claimant was married and entitled to five exemptions and the parties believe the weekly rate of workers' compensation to be $516.38 per week based upon the foregoing information; 

7. That the fees or prices charged by the medical providers were fair and reasonable; 

8. That the treatment provided by the medical providers was reasonable and necessary; 

9. That although causal connection of the medical expenses to a work injury cannot be stipulated, the listed medical expenses are at least causally connected to the medical condition upon which the claim of injury was based.  

10. That in the event of an award of benefits, defendants were entitled to credits for nine weeks of temporary disability benefits paid prior to hearing at the rate of $520.88 per week in the total amount of $4,687.92 and that claimant was paid 4.4 weeks of permanent partial disability benefits at the rate of $520.88 per week in the total amount of $2,291.87.  

11. That defendants are further entitled to a credit until Iowa Code section 85.38(2) for payment of disability income in the amount of $28,334.41 and also for the payment of $45,321.41 for medical expenses.  

ISSUES 


The parties submitted the following issues for determination at the time of the hearing:  

1. Whether claimant is entitled to temporary disability benefits, and if so, how much? 

2. Whether claimant is entitled to permanent partial disability benefits, and if so, how much?

3. What is the commencement date for permanent partial disability benefits, if any are awarded; 

4. Whether claimant is entitled to medical benefits, and if so, how much?

5. Whether claimant failed to give timely notice as required by Iowa Code section 85.23 is an affirmative defense asserted by defendants.  

FINDINGS OF FACT


Claimant, Larry Kluver, testified that he was born on April 25, 1950, which would make him 52 years of age at the time of the hearing.  


Claimant testified that he had polio at age two that left him with some slight muscle damage in the upper right leg.  Claimant asserted that it had never affected his ability to participate in sports or other strenuous activities.  


Claimant testified that he was a high school graduate who received average grades.  He also received an AA degree from a community college.


Claimant started to work for employer in June 1971 as a lineman.  Thus, claimant is a 30-year career employee of employer.  Claimant described his job as very physical.  His telephone exchange covered three towns and all of the rural area.  


One of his major jobs was switching from above ground telephone lines to buried cable.  His total duties required him to climb poles and ladders, go through ditches to locate cable, and to carry an 85-pound ladder through ditches full of snow.  He said there was a lot of walking. 


Prior to May 21, 1999, claimant testified that he had no limitations or problems in performing all of these various tasks.  


Claimant enjoyed the honor of having the least number of recalls in the State of Iowa, which means that he did his job correctly and completely at the time of the first call.  


Claimant testified that he was assigned to work on Friday, May 21, 1999, and again on Saturday, May 22, 1999.  


On Friday, May 21, 1999, at 3:00 p.m., he related that he was up on a pole when he felt a pop in his left knee followed by a burning sensation.  It felt like someone struck him in the knee with a knife.  


Claimant testified that he reported this to his supervisor, Mr. Robert Hudson, by telephone. 


Claimant related that Mr. Hudson told him if it turned out to be anything big, he would have to file a workers' compensation claim at a later date.  


Claimant found it difficult to perform his duties on Saturday, May 22, 1999.  

On May 26, 1999, claimant saw his family doctor, Jack Lyskowitz, M.D., in Sac City, who administered a cortisone shot and prescribed anti-inflammatory pills.  (Claimant’s Exhibit 1)  Claimant said that this removed 90 percent of his pain and he was able to perform his job duties again.  


In approximately November of 1999, claimant returned to his family clinic in Sac City and saw Dr. Marczewski (full name unknown) who recommended against another cortisone shot because it would just mask the real trouble. 


Claimant testified that in December of 1999, while checking a line in a backyard it felt like somebody stuck his left knee with a knife.  He could hardly get back to his truck because it hurt so bad. 


Claimant testified that he called Mr. Hudson again who advised him to see a doctor and file forms.  Claimant further testified:  “And I asked him at that time did he remember me calling him in May, and he assured me he did.”  (Tr., page 43, lines 3 to 6)


Dr. Marczewski referred claimant to Mark K. Palit, M.D., at Trimark Orthopaedics in Fort Dodge who saw claimant on December 16, 1999.  Dr. Palit diagnosed possible medial meniscus injury.  (Ex. 3, p. 5)


On December 27, 1999, claimant saw James D. Wolff, M.D., at Trimark Orthopaedics in Fort Dodge who made the clinical impression of medial meniscus tear, lateral meniscus tear with locked knee.  (Ex. 3, p. 6) 


On December 30, 1999, Dr. Wolff performed arthroscopic surgery for a medial meniscus tear of the left knee.  The surgical report showed multiple degenerative problems in claimant’s left knee.  (Ex. 2, pp. 2 through 4)


Claimant indicated that it was company practice to call your supervisor if you experienced a physical problem and it was usually handled as a medical insurance matter.  If it later became serious, then a workers' compensation claim was filed.  


Claimant testified that he was taken off work on December 21, 1999, and was returned to work on April 12, 2000.  The hearing report shows he was claiming temporary disability benefits from December 22, 1999, through April 11, 2000.  The Trimark Orthopaedics records show that he was being treated during this period of time.  


The Trimark Orthopaedics records also show that claimant continued to have left knee pain.  


Claimant testified that from April 12, 1999, to December 18, 2000, he performed light duty full-time in the store room at the company’s office in Fort Dodge cleaning, testing, and servicing telephones.  


Claimant further testified that in spite of the employer’s accommodation of light duty, he was in a lot of pain and was only getting about four hours sleep per night.  In August of 2000 he was also having trouble with his polio‑damaged right knee. 


On August 7, 2000, C. Mark Race, M.D., examined claimant.  (Ex. 3, p. 14)  Dr. Race said he saw claimant to give Dr. Wolff a second opinion.  


On September 27, 2000, Dr. Race reported that claimant was having continued left knee pain.  The doctor discussed a tibial osteotomy compared to a unicompartmental arthroplasty.  (Ex. 3, p. 15)  The tibial osteotomy had been recommended by Peter D. Wirtz, M.D., in Des Moines, Iowa.  Dr. Race commented that he thought his knee function would be better served with a unicompartmental arthroplasty.


Dr. Race performed this surgery on December 18, 2000, and repaired the inner (medial) half of his left knee.  


Claimant testified that because of claimant’s age the doctor wanted to save as much of his knee as possible. 


Claimant said he was agreeable to a December 2000 surgery because the medical bills were being paid by his group medical carrier and he wanted the deductions he had to pay for his income tax in the year 2000. 


Claimant testified that after this surgery he called and wrote to Jim Peterson, Manager of Operations, seeking light duty employment but learned that the company did not have any openings at that time for light duty employment.  No further discussion is needed on whether the company did or did not have work for claimant because industrial disability is not an issue in this case.


Claimant related that after the first surgery on December 30, 1999, he used his right leg more and it caused muscle spasms in his right leg.  He received treatment for this from Trimark Orthopaedics as well as from James L. Lauck, D.O., at the Mercy Rehabilitation Clinic.  (Ex. 5, pp. 24 and 25)  

Dr. Lauck assessed right foot and calf pain secondary to increased use and mechanical changes due to polio.  Assistive devices in the way of casting and bracing were ordered for his right lower extremity as a result of his left knee injury.  (Ex. 5, pp. 24 and 25; Exhibit 7, p. 27)  


Claimant testified that he was off work again after the December 18, 2000, surgery (the date of the unicompartmental arthroplasty) through January 31, 2002 when he reached maximum medical improvement and was rated.


On July 24, 2001, Dr. Race said that he was still unable to resume work due to persistent pain and difficulties with his knee and he was still being treated on October 25, 2001. 


On January 31, 2002, Dr. Race saw claimant for a maximum medical improvement (MMI) evaluation following his unicompartmental arthroplasty of the left knee.  

Claimant could only walk 150 to 200 feet at a time, he still had occasional swelling, he had a feeling of giving away on occasion, and he noted persistent medial joint line tenderness on occasion.  He related a history of pain with both walking and climbing stairs.  He has difficulty getting out of cars and he has to take stairs one-step at a time.  

Dr. Race opined that his clinical impression was status post unicompartmental arthroplasty, left knee.  The doctor stated the patient has reached MMI.  (Ex. 3, p. 20)  


Dr. Race rated the injury as follows:  

According to Table 17-35, Page 549, of the AMA’s Guides to the Evaluation of Permanent Impairment, 5th Edition, the patient has an overall knee rating score of 70 points.  This would translate into a fair result utilizing Table 17-33, Page 547.  This translates into a lower extremity impairment of 50% and a whole person impairment of 20%.  

(Ex. 3, p. 20)


The doctor added:  “The patient may require anti-inflammatory medication from time to time, given his injury, and in the future may require conversion to a total knee replacement should his signs and symptoms warrant.”  (Ex. 3, p. 20)  


Dr. Race confirmed that the patient did have a history of some worsening of his right leg and that he had a history of post polio syndrome in that regard.  However, Dr. Race stated:  “I am unable to assign a right rating on that at this time, due to the fact that I do not have any good data on his preinjury level of function in that regard.  Further, any assignment of impairment would be pure conjecture.”  (Ex. 3, p. 20)


On March 7, 2002, Dr. Lauck wrote to claimant’s counsel that claimant did not require any bracing or orthotics for his right lower extremity before this injury.  (Ex. 9, p. 29)  


Claimant’s exhibit 12 is an itemization of his medical expenses.  They indicate that he had a third surgery on August 5, 2002, which apparently is his total knee replacement on the left knee.  The total charges of $70,299.16 show that Workers’ Compensation paid $5,266.98, and that Blue Cross/Blue Shield paid $45,321.47, and that claimant paid $1,258.88.  (Ex. 12)


Peter D. Wirtz, M.D., examined claimant’s records without examining the claimant personally on January 10, 2000.  He traced claimant’s medical history.  


Dr. Wirtz determined that a great deal of degeneration predated the injury condition that developed in 1999.  

Dr. Wirtz concluded:  “The single incident that required further diagnostics and surgical intervention would be the medial joint line condition resulting in a partial medial meniscectomy.  This condition would relate to a 2% impairment of the lower extremity.”  (Defendants’ Exhibit A, p. 2)  


Dr. Wirtz reported again on September 25, 2000.  Again, he does an excellent job of tracing claimant’s injury medical history.  Dr. Wirtz concluded:  

The degeneration of the medial lateral and patellofemoral area pre-dated the injury condition that developed in 1999. 

The single incident that required further diagnostics and surgical intervention would be the medial joint line condition resulting in a partial medial meniscectomy.  This condition would relate to a 2% impairment of the lower extremity.  

(Ex. A, pp. 4 and 5)

Mr. Hudson could not recall whether claimant had called him or not to report an injury but his Daytimer notes and his PTO (personal time off) log did not record it.  

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6)

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)Revised version

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant sustained the burden of proof by a preponderance of the evidence that he sustained an injury to both his left lower extremity and his right lower extremity which arose out of and in the course of his employment with employer. 

The parties stipulated on the hearing report that claimant sustained an injury on May 21, 1999, and this is supported by the medical evidence in this case. 

The primary treatment was for the left knee which actually required three surgeries:  

(1) December 30, 1999, arthroscopy, left knee; 

(2) December 18, 2000, unicompartmental arthroplasty, left knee; and 

(3) August 5, 2002, complete left knee replacement.  

There was no surgery to the right knee but it did require assistive orthopedic devices which were the sequelae of the left knee injury.  


Claimant testified that in spite of polio at age two, he lived a fully functional life participating heavily in sports activities and other outdoor activities.  The right knee had been asymptomatic he said for 48 years until the events that occurred beginning on May 21, 1999.  


The medical notes from Trimark Orthopaedics in Fort Dodge and the reports of Dr. Lauck verify that this injury and its subsequent surgeries aggravated claimant’s preexisting polio debilitated right knee which caused medical treatment and assistive devices from Dr. Lauck and Mercy Rehabilitation.  


Lawyer and Higgs, Iowa Workers’ Compensation Law and Practice, Third Edition, § 4-4, page 32 states:

Fairly early in Iowa workers' compensation law, the supreme court decided that “where an accident occurs to an employee in the usual course of his employment, the employer is liable for all consequences that naturally and proximately flow from the accident.”  Oldham v. Scofield & Welch, 222 Iowa 764, 767-68, 266 N.W. 480, 482 (1936).  


Furthermore, it is known from the evidence that claimant had severe degeneration in his left knee and he had the residuals of polio in his right knee.  Nevertheless, the employer takes the employee in “as is” condition and, therefore, takes the employee subject to any active or dormant health impairments.  Lawyer and Higgs, Iowa Workers’ Compensation Law and Practice, Third Edition, § 4-2, p. 28.  Hanson v. Dickinson, 188 Iowa 728, 732-33, 176 N.W. 823, 824-25 (1920)


The case of Crowley v. City of Lowell, 223 Mass. 288, 111 N.E. 786 (1916) observed that: 

[T]he statute prescribes no standard of fitness to which the employee must conform, and compensation is not based on any implied warranty of perfect health or immunity from latent and unknown tendencies to disease, which may develop into positive ailments, if incited to activity through any cause originating in the performance of the work for he is hired.

A preexisting condition which is aggravated or accelerated or lighted up by employment activity is deemed a personal injury under the Act.  Barz v. Oler, 257 Iowa 508, 133 N.W.2d 704 (1965). 


On September 17, 2000, Dr. Race, the treating physician, wrote that this injury is clearly work related and there was no question in his mind that it resulted in the posttraumatic changes in his knee at that time.  (Ex. 3, p. 15)

Wherefore, it is determined that claimant sustained an injury to both his left knee and his right knee as a result of the injury that occurred on May 21, 1999.  


With respect to temporary disability benefits, claimant testified to the dates of temporary disability from notes that he had prepared.  These notes were examined by defendants’ counsel who did not object to claimant’s use of the notes.  On the hearing report it was agreed that this injury was the cause of temporary disability during a period of recovery and that claimant was off work from December 22, 1999, through April 11, 2000, and again from December 18, 2000, through January 31, 2002.  


Claimant is determined to be a credible person and both Mr. Hudson and Mr. Peterson believed that claimant was a credible person.  Claimant gave sworn testimony which is supported by the medical notes in this case. 


Wherefore, it is determined that claimant is entitled to healing period benefits for the left knee from December 22, 1999, through April 11, 2000, a period of 15.857 weeks.  


The period from December 18, 2000, through January 31, 2002, is 58.572 weeks.  The two periods added together [15.857 weeks and 58.572 weeks] equal 74.429 weeks.  Wherefore, it is determined that claimant is entitled to 74.429 weeks of healing period benefits for the injury to the left knee. 


Claimant’s sworn testimony is not contradicted, rebutted, disputed or refuted on these two periods of time. 


Lay testimony can be considered in determining the extent of injury and disability.  Lawyer and Higgs, Iowa Workers’ Compensation Law and Practice, Third Edition, § 22‑5, page 272, 274.  ENT Assocs. V. Collentine, 525 N.W.2d 827, 829 (Iowa 1994).  


Claimant did not testify as to any time lost from work due to the right knee aggravation of the preexisting polio condition and sequelae of the left knee injury.  Nor do the medical records establish any particular separate period of disability for the right knee.  


Wherefore, it is determined that claimant is not entitled to any temporary disability benefits for the right knee.  


With respect to permanent disability, even though the two lower extremities are involved, Iowa Code section 85.34(2)(s) is not applicable for the reason that the claimant did not prove that the injury to the right knee was a permanent injury.  Claimant submitted no impairment rating and no permanent work restrictions for the right leg. 

Furthermore, the treating physician, Dr. Race, testified that he was unable to assign a rating to the right knee because he does not have any good data of the preinjury level of function in that regard.  He added that an assignment of an impairment would be pure conjecture.  

Therefore, it is determined that the injury of May 21, 1999, was not the cause of permanent impairment to the right leg.  Therefore, claimant did not sustain a permanent injury to his right knee and he is not entitled to any permanent partial disability benefits for the injury to the right knee nor any benefits pursuant to Iowa Code section 85.34(2)(s).  


Dr. Race determined that claimant had a 50 percent permanent functional impairment to the left knee.  Dr. Race is the treating physician and operating surgeon.  

Dr. Wirtz, the independent medical evaluator, determined that claimant only sustained a two percent permanent functional impairment to the left knee.  

Dr. Race’s impairment rating is preferred over Dr. Wirtz’s impairment rating because Dr. Race was the treating physician and surgeon.  Dr. Race was responsible for claimant’s patient care and the outcome of his recovery or failure to recover.  


Dr. Wirtz was hired not to treat the claimant or improve his condition but rather to provide evidence for litigation. 


Considering three surgeries, the amount of time that claimant lost from work, the fact claimant cannot perform his former job of 30 years, and that claimant can only walk a few feet at one time, and has to climb stairs one step at a time, it would seem that 50 percent impairment rating is more realistic than a 2 percent impairment rating.  


The Social Security Administration determined that claimant was permanently disabled and awarded Social Security permanent disability benefits to claimant.  


The flaw in Dr. Wirtz’s rating is that he selectively rated a facet of claimant’s injury but did not rate the entire injury which began on May 21, 1999, and proceeded through three surgeries, several months off work, and the loss of his job that he had performed successfully for the past 30 years. 


Wherefore, it is determined that claimant is entitled to 50 percent permanent partial disability for the left lower extremity in medical terms or the left leg in workers' compensation terms.  Fifty percent of 220 weeks means that claimant is entitled to 110 weeks of permanent partial disability for the permanent impairment of his left leg. 


With respect to the medical expenses, there is not even any suggestion that any of the bills were attributable to anything other than this injury of May 21, 1997.  

Defendants stipulated that the prices were fair and reasonable and that the treatment was reasonable and necessary.  

Defendants disputed whether they were causally connected to the work injury.  It is now determined that the medical expenses were all directly related to this work injury which occurred on May 21, 1999, and that defendants are liable for all of the medical expenses in the total amount of $70,299.16 as shown on Exhibit 12 less a credit of $45,321.41 that the parties have agreed to at the hearing and on the hearing report.  With these findings, the parties may have to work out the exact amount of money still owed on this claim.  


In summary, claimant is entitled to 74.429 weeks of healing period benefits at the rate of $516.38 in the total amount of $38,433.65.  Defendants are entitled to a credit of nine weeks of temporary disability benefits paid to claimant at the rate of $520.88 per week in a total amount of $4,687.92 paid to claimant prior to hearing.  

Defendants are entitled to an additional credit of $28,334.41 for income disability benefits paid to claimant prior to hearing pursuant to Iowa Code section 85.38(2).  Total credits for temporary disability then are $4,687.92 plus $28,334.41, which are $33,022.33.  


Claimant’s gross entitlement to temporary disability benefits are $38,433.65.  Subtracting the credits of $33,022.33, leaves a net amount due to claimant of $5,411.32.  


In summary, going to permanent disability benefits, claimant has sustained a 50 percent impairment.  Claimant is entitled to 110 weeks of permanent partial disability benefits at the agreed rate of $516.38 in the total amount of $56,801.80 less credits for 4.4 weeks of permanent disability benefits paid to claimant at the rate of $520.88 per week in the total amount of $2,291.87 leaving a net amount due to claimant of $54,509.93.  


With respect to medical benefits, claimant is entitled to $70,299.16 as shown on Exhibit 12 less the credit agreed to on the hearing report in the amount of $45,321.41 leaving a total amount due to claimant or to provider of medical services of $24,907.75.  The parties have information not available to the deputy and may have to work this out themselves.


Claimant is entitled to his medical mileage and motel expense in the total amount of $771.70 as shown on Exhibit 12.


With respect to the affirmative defense of untimely notice pursuant to Iowa Code section 85.23, defendants failed to sustain the burden of proof by a preponderance of the evidence that claimant did not give timely notice.  


Claimant is determined to be a credible witness.  

Claimant testified under oath that on May 21, 1999, he called Mr. Hudson and reported the injury.  


Claimant’s testimony on that point is found at transcript pages 38 and 39: 

Q. Mr. Kluver, did you make that call to Mr. Hudson? 

A. Yes, I did.  

Q. And what did Mr. Hudson say to you? 

A. He said if it turns out to be anything big, we’ll have to file a workers’ comp claim at a later date.  

Q. And on the basis of that – and by the way, that’s the same type of thing that had occurred on prior occasions? 

A. Yes, sir. 

Q. At any time did Mr. Hudson or anyone from Central Telephone, now Frontier, tell you that wasn’t an appropriate way to report an injury? 

A. No, sir. 

(Tr., pp. 38-39)

Claimant further testified that after the incident which occurred on December 21, 1999, claimant testified that he called Mr. Hudson again and on this occasion Mr. Hudson advised claimant to see a doctor and file forms.  (Tr., p. 43)

The dialogue at that time from the record is as follows:  

Q. On that day did you again call Mr. Hudson? 

A. Yes, I did.  

. . . .

Q. What did Mr. Hudson advise you at that time?

A. I was going to have to go see a doctor, and we would have to file forms.  And I asked him at that time did he remember me calling him in May, and he assured me he did.  

(Tr., pp. 42-43)


This testimony on two occasions by claimant under oath was not contradicted, rebutted or refuted by Mr. Hudson.  Mr. Hudson’s testimony was that he did not recall these conversations.  Looking at his notes for those dates, Mr. Hudson could not find where he made a record of Mr. Kluver’s telephone calls.  This is circumstantial evidence.  



Claimant gave direct evidence through sworn testimony that he did, in fact, report these two incidents of injury to Mr. Hudson.  

Mr. Hudson was not able to deny or dispute or refute claimant’s sworn testimony with Mr. Hudson’s own sworn testimony that claimant did not report these two incidents, as claimant described.  

Looking at his notes and saying what he should have done, or may have or might have done, or did or did not do, falls far short of repudiating claimant’s sworn testimony with Mr. Hudson’s sworn testimony.  

Wherefore, it is determined that defendants did not sustain their burden of proof by a preponderance of the evidence that claimant failed to timely report this injury as required by Iowa Code section 85.23.  

ORDER 


THEREFORE, IT IS ORDERED: 


That defendants pay to claimant the net amount of five thousand, four hundred eleven and 32/100 dollars ($5,411.32) in healing period benefits as calculated above.  


That defendants pay to claimant fifty-four thousand, five hundred nine and 93/100 dollars ($54,509.93) in permanent partial disability benefits as calculated above commencing on February 1, 2002, the day following January 31, 2002, when Dr. Race determined that claimant had reached maximum medical improvement and had suffered a fifty (50) percent permanent functional impairment to his left leg pursuant to the AMA Guides, 5th Edition, at the table and pages shown by Dr. Race in his report of January 31, 2002.  


That all accrued benefits are to be paid in a lump sum. 


That interest will accrue pursuant to Iowa Code section 85.30. 


That defendants pay to claimant or the provider of medical services the balance of the medical expenses which may be in the amount of twenty-four thousand, nine hundred seven and 75/100 dollars ($24,907.75) or whatever the parties agree to who are more familiar with medical expenses than the deputy.  


That defendants pay claimant’s medical mileage and motel expenses in the amount of seven hundred seventy-one and 70/100 dollars ($771.70).

That the costs of this action are charged to defendants including the costs of the court reporter at hearing and the transcript of hearing pursuant to Iowa Code section 86.19, Iowa Code section 86.40, and rule 876 IAC 4.33.  


That defendants file subsequent reports of activity as requested by this agency.  

Signed and filed this ___31st_____ day of March, 2003.

   ________________________





                WALTER R. MCMANUS, JR.





      DEPUTY WORKERS’ COMPENSATION






            COMMISSIONER
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