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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

PAULA MANGENO,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                  File Nos. 5012782, 5012783
METRO MEDIA STEAKHOUSE CO, 
  :

L.L.P., d/b/a PONDEROSA,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ACE AMERICAN INSURANCE 
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


  :             Head Note Nos.:  1100, 1801, 1803, 




  2401, 2500, 2800, 3200
and 

  :



  :

SECOND INJURY FUND OF IOWA, 
  :



  :


Defendants.
  : 
______________________________________________________________________

STATEMENT OF THE CASE


This is a consolidated contested case proceeding in arbitration in which Paula Mangeno seeks workers' compensation benefits from Metro Media Steakhouse Co., L.L.P., d/b/a Ponderosa, defendant-employer, and ACE American Insurance Company, defendant-insurer and the Second Injury Fund of Iowa.  


Claimant alleges a cumulative trauma injury to the bilateral knees with a date of injury of September 26, 2002 (File No. 5012782).  A second injury to the both knees occurred on July 26, 2003 which arose out of and in the course of employment with defendant employer.  Claimant asserts an injury to the right knee on March 27, 1998 for purposes of the Second Injury Fund.


This matter was heard and fully submitted to Deputy Workers' Compensation Commissioner Anne M. Garrison, on February 9, 2006, in Dubuque, Iowa.  The evidence in this matter consists of claimant’s exhibits 1 through 15 and defendants’ 
exhibits A through D; and a February 21, 2006 report by Tuvi Mendel, M.D.  The Fund did not submit additional exhibits.  Testimony was heard from claimant, Paula Mangeno.  Post-hearing briefs were submitted by all parties.

ISSUES FOR RESOLUTION

File No. 5012782

(September 26, 2002 cumulative injury to bilateral knees)
1.
Whether claimant sustained cumulative injury to her bilateral knees on September 26, 2002 which arose out of and in the course of employment;

2.
Whether claimant failed to give timely notice under Iowa Code section 85.23 for the alleged cumulative injury;
3.
Whether the injury is a cause of temporary or healing period disability, for the time periods of March 24, 2003 through May 5, 2003; July 27, 2003 through August 7, 2003; October 16, 2003 through December 8, 2003; and May 16, 2005 through August 29, 2005;

4.
Whether the injury is a cause of permanent disability; and, if so,
5.
The extent of industrial disability;

6.
Whether claimant is entitled to Second Injury Fund of Iowa benefits pursuant to Iowa Code section 85.64;
7.
Whether claimant is entitled to the payment of section 85.27 medical expenses; whether the expenses are causally connected to the work injury and whether the expenses were authorized by the defendants;

8.
Whether claimant is entitled to reimbursement of medical mileage; and

9.
Whether claimant is entitled to alternate medical care pursuant to section 


85.27 of the Iowa Code.

The parties stipulated that the commencement date for permanent disability benefits if liability is found would be September 27, 2002.

File No. 5012783

(July 26, 2003 injury to bilateral knees)


Defendants have accepted liability for the July 26, 2003 injury.  The parties dispute the nature and extent of disability.  Claimant seeks temporary or healing period benefits for the time periods set forth above.  Claimant also asserts Second Injury Fund liability.  Claimant seeks payment of medical expenses, mileage and alternate care as set forth above.  The parties dispute the commencement date for permanent disability benefits.
The parties stipulated at the time of the injury claimant’s gross weekly earnings were $686.67.  Claimant was single and entitled to one exemption.  Based on this information, claimant’s correct weekly rate of compensation is $414.71.  

FINDINGS OF FACT

The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record and post-hearing briefs, makes the following findings of fact:

Paula Mangeno is a high school graduate from Dubuque, Iowa.  She was 50 years old at the time of hearing.  I found Ms. Mangeno to be polite and a good historian of the events in this matter.  I found her to be credible in her testimony based upon her demeanor and my observations of her during direct and cross examination.

Claimant’s work history is primarily restaurant and food service.  In high school, claimant worked as a waitress at a coffee shop.  She later moved to Texas and worked in a pancake house as a waitress and manager.  She earned $17,000 a year as a manager.  

Claimant returned to Dubuque in 1978 and worked at a family owned 10‑unit motel.  Claimant cleaned the rooms and lived on the premises.  The property was later condemned by the city.  Claimant also worked during this time period at Sirloin Stockade restaurant as a full time assistant manager.  She earned $18,000 to $22,000 per year.  The restaurant went out of business in 1981.  Claimant next worked as a sales attendant in a department store.  She earned $18,000 per year.  The position required her to bend, swoop, unload pallets of merchandise and build displays.  The department store went out of business in 1989.  

Claimant joined Ponderosa Steak House on May 15, 1989 as a full time manager.  She worked an average of 50 hours a week and earned $18,000 per year.  The position required her to perform administrative and human resource tasks such as payroll and scheduling.  Claimant was also very hands on in all phases of the restaurant activities.  She cleaned, loaded and unloaded food items, served food and ran the cash register.  Claimant testified the job was physically demanding.  The last five years of her employment with Ponderosa she traveled nationwide to open new stores.  This involved setting up the stores and hiring and training new employees.  She did 14 trips.  Each trip lasted approximately six to eight weeks.  Claimant earned $35,000 in September 2002, the time of the first alleged date of injury.

Defendant’s Dubuque store closed in September 2003.  Claimant was offered another location however, she did not want to leave the Dubuque area.   Claimant obtained new employment in May 2004 with Perkins Restaurant.  She works 10‑hour shifts five days a week.  Claimant earns $32,000 per year.  (Ex. B, p. 37)

Claimant’s work in the restaurants, including her 13 years of employment with defendant, Ponderosa, required her to stand and walk on hard, cement surfaces.  The floors of the kitchen, cooler and back areas of the restaurants were often slick.  Claimant testified that she had many slips on the floors.

Claimant was in good health prior to the work injuries.  She testified she had no trouble with her knees before 1989. 
This matter involves three dates of injury.  Claimant seeks Second Injury Fund benefits asserting as a first loss, an injury to the right knee on March 27, 1998.  She alleges a cumulative trauma injury to the bilateral knees on September 26, 2002.  A third traumatic injury to the bilateral knees occurred on July 26, 2003.  Defendants have accepted liability for this date of injury.   For ease of clarification, the knee injuries will be examined in chronological order.

Claimant sought care with R. Scott Cairns, M.D., on March 27, 1998 for a painful right knee.  Claimant reported her pain had been present for several years but that it had increased as of late.  There was no history of injury.  X-rays showed tilting of the patella and osteochondroma of the lateral femoral condyle.  MRI and CT examination confirmed the right knee diagnosis.  Dr. Cairns’ exam revealed objective findings of lateral patellar compression syndrome with aggravation by osteochondroma.  (Ex. 13, p. 1)  On April 17, 1998, Dr. Cairns performed arthroscopic surgery, partial lateral meniscectomy, debridement of the patella, and open lateral release with excision of exostosis of the right knee.  (Ex. 14)

Claimant had a good recovery of right knee after surgery.  In May 1998 she reported that her left knee was becoming symptomatic.  Claimant returned to Dr. Cairns on January 11, 1999 reporting that she had injured her right knee when she slipped on a puddle of water at work.  Dr. Cairns’ impression was “Probable aggravation of pre-existing chondral injury to the undersurface of the patella.  I doubt that she has re-injured her lateral meniscus.”  (Ex. 13, p. 3) An MRI revealed no traumatic changes in the right knee.  There was no evidence of a meniscal tear.  (Ex. 15)  The patella had improved dramatically since her previous study.  

In April 2005, at the request of claimant’s counsel, Dr. Cairns rated claimant’s right knee for her surgery in April 1998.  He assigned nine percent permanent impairment to the right lower extremity or four percent to the whole person.  (Ex. 2, p. 9)

After the 1998 round of treatment for her knees, mainly on the right, claimant next sought treatment for bilateral knee pain on September 26, 2002 with Dr. Cairns.  Her knees had been catching and locking after sitting.  X-rays showed degenerative changes on the right and mild degenerative change of both patelli.  (Ex. 2, p. 1)  MRI of the left knee showed patellofemoral inflammatory changes and a small cyst in the popliteal region.  There was no evidence of a lateral or medial meniscus tear.  The anterior and posterior cruciate ligaments were within normal limits.  (Ex. 3)  On March 24, 2003, Dr. Cairns performed arthroscopic surgery on the right knee with arthroscopic partial medial and lateral meniscectomies, removal of loose bodies, debridement of patella and lateral release.  (Ex. 4, p. 2)  In May 2003, Dr. Cairns found claimant was doing nicely.  She still had mild effusion, however her pain was much better than pre-op.

Claimant was injured at work on July 26, 2003 when she slipped on a wet surface falling directly on her knees.  She developed severe pain which was worse on the right knee than left.  Claimant was initially treated in the emergency room at Finley Hospital.  X-rays showed no fractures.  On July 29 she saw Jill M. Hunt, M.D., at Finley Business Health for her continued bilateral knee pain.  Findings were more significant on the right than left.  (Ex. 6, p. 1)  Dr. Hunt placed work restrictions of no squatting, kneeling or crawling, limited walking, standing or climbing, and breaks as needed to rest the right knee.  Claimant returned to Dr. Cairns on July 31.  His office note of that date states, “She was doing well before.”  (Ex. 2, p. 2)  The impression was probable severe contusion of the patella on the right.  Dr. Cairns placed claimant in a knee splint and prescribed pain medication.  

An August MRI showed a possible tear of the joint capsule near the lateral patellar retinaculum with some fluid tracking into the superficial soft tissues; and osteoarthritic changes.  (Ex. 7, pp. 2-3)  Dr. Cairns gave claimant a steroid injection to the right knee on August 15.  She continued to have severe knee pain anterolaterally under her patella and had difficulty squatting and kneeling.  

On October 16, 2003, Dr Cairns performed arthroscopic surgery with debridement of lateral femoral condyle; microfracture lateral femoral condyle; femoral chondroplasty medial and femoral condyles and patella; and partial medial meniscectomy on the right.  (Ex. 8, p. 2)  Dr. Cairns notes on October 27, “It should be noted that I felt that she had reached healing from her previous surgery before her work related injury.”  (Ex. 2, p. 2)  On November 17, Dr. Cairns released claimant to light duty.  She was released to full duty on December 8, 2003.  (Ex. 2, p. 3)

Claimant returned to Dr. Cairns on April 8, 2004 reporting that she was doing terribly.  She had constant pain and swelling in her knee which increased throughout the day.  X-rays showed increasing degenerative changes with spurs in the medial femoral condyle and mild increasing degenerative changes from the lateral patella.  A bone scan confirmed the degenerative changes.  (Ex. A1, p. 4)  Dr. Cairns felt a total right knee replacement was the only reasonable option.  

Dr. Cairns set forth his causative opinions in his office note of April 23, 2004:  “It would seem to me that when I compare the two sets of arthroscopic photos there has been a dramatic increase in her degenerative changes in the interim.  One would have to feel that a portion of this should be considered workman’s comp and a portion pre-existing degenerative arthritis.”  (Ex. 2, p. 3)

In July 2004, defendants hired David S. Field, M.D., of Westside Orthopaedics for an independent medical examination (IME) of claimant’s right knee.  Dr. Field diagnosed advancing osteoarthritis of the right knee secondary to previous accumulated trauma to the knee.  He recommended a trial of either oral nonsteroidals and/or Synovisc injections.  He did not feel a total arthroplasty of the right knee was indicated at that time.  (Ex. 12, p. 3)  Permanent work restrictions would be no prolonged kneeling, squatting and the ability to sit and stand.  Dr. Field found claimant at maximum medical improvement (MMI) for her right knee from the October 2003 arthroscopic surgery.  (Ex. 12, p. 1)  Dr. Field rendered a seven percent impairment rating to the right lower extremity, or three percent to the whole person, based upon the July 2003 injury.  (Ex. 12, p. 4)

Claimant saw Dr. Cairns on January 14, 2005 reporting severe pain in her right knee.  Her left knee symptoms were increasing and she had developed catching in the left knee.  X-rays showed mild degenerative changes in the left.  The right knee had increasing degenerative changes.  (Ex. 2, p. 3)    

Dr. Cairns’ office record of March 22, 2005 indicates claimant returned for a permanent impairment rating of her right knee.  Claimant reported that she had constant pain in the right knee and was having increased difficulty with catching, locking and giving way.  Examination showed effusion on both knees, greater on the right.  She had patellar crepitus bilaterally.  X-rays showed significant tri-compartment degenerative change on the right.  The left knee showed some degenerative change under the patella.  Dr. Cairns ordered a repeat full body bone scan and MRI of the left knee.  (Ex. 2, pp. 1-2)  Dr. Cairns did not offer a rating at that time as he suspected claimant would need a total right knee replacement.  

Dr. Cairns recommended proceeding with a total right knee replacement based upon the results of the bone scan which showed degenerative change in the patella of both knees.  He also recommended a possible arthroscopic examination and debridement of the left knee once the right knee stabilized after a replacement.  An April 4 MRI of the left knee showed chondromalacia of the patella and marrow edema involving the patella; thinning of the hyaline cartilage seen in the medial and lateral compartments.  (Ex. 9, p. 4)

On April 7, 2005, he offered an impairment rating to the left knee based upon a displaced articular surface fracture.  He assigned 12 percent permanent impairment to the left lower extremity or 5 percent to the body as a whole.  (Ex. 2, p. 1A)

Claimant underwent a total right knee replacement on May 15, 2005 by Dr. Cairns.  (Ex. 10, p. 1) Claimant had physical therapy.  She had a good post-operative recovery.  She reported on June 20 that her left knee was giving way.  Dr. Cairns released claimant to work on August 29, 2005.  (Ex. 2, p. 4)

Defendant employer retained orthopaedic specialist, Tuvi Mendel, M.D., to render a records review of claimant’s care.  Dr. Mendel did not examine claimant.  Based upon his review of the records and diagnostic studies he stated he did not feel the left knee patellofemoral symptoms were related to the cumulative injury.  He felt she had wear and tear bilaterally prior to her employment and dates of injury.  He believed the fall in July 2003 was a slight temporary aggravation of the left knee.  Dr. Mendel did not feel the total right knee replacement was causally related to the injury in July 2003.  He believed her right knee degenerative condition was a natural progression to a total knee replacement.  Dr. Mendel mentions the long temporal relationship of claimant’s last date of employment with Ponderosa, the subsequent period of time when she did not work, and her new job at Perkins.  (Ex. A4)

On October 28, 2005, Dr. Cairns rendered an impairment rating for claimant’s right knee based upon her total knee arthroplasty.  Claimant was doing well at that time and had range of motion of zero to 120 degrees.  (Ex. 2, p. 11)  Using the AMA Guides to the Evaluation of Permanent Impairment, Table 17-33, total knee replacement with a good result, Dr. Cairns assigned 37 percent permanent impairment to the lower extremity or 15 percent to the whole person.  

In February 2006, claimant’s counsel wrote to Dr. Cairns requesting his opinions regarding the work-relatedness of the right and left knee injuries.  Dr. Cairns answered in the affirmative to all of the following questions:

1. Was Claimant’s work at the Ponderosa Steakhouse which began in May, 1999, a substantial factor in causing or aggravating the conditions you diagnosed and treated in her left knee beginning on September 26, 2002?

2. Was the work injury of July 26, 2003, when Claimant slipped and fell onto both of her knees in the cooler at Ponderosa Steakhouse more likely than not a substantial factor in causing the injury or aggravation to Claimant’s left knee which you have diagnosed and treated since July 26, 2003?

3. Were Claimant’s many years of work at Ponderosa a substantial factor in causing or lighting up any degenerative conditions in Claimant’s left knee?

4. Do you currently recommend arthroscopic examination and debridement of the left patella for treatment of cumulative injury to Claimant’s knee from her work at the Ponderosa Steakhouse and the 7/26/03 fall injury?

With regard to the right knee,

1. Was Claimant’s work at the Ponderosa Steakhouse including the 7/26/03 fall injury a substantial factor in bringing about the need for the total knee replacement surgery that you performed on May 16, 2005?

(Ex. 2, pp. 14-15)

It is recognized that the above opinions with respect to the left knee are contrary to those opinions offered by Dr. Cairns in April 2005.  I find more credible the opinion of April 2005 rather than those offered on the eve of the arbitration hearing of this matter.
CONCLUSIONS OF LAW

First examined is the alleged September 26, 2002 cumulative injury to the bilateral knees.  Defendants deny this claim.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (Iowa 1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union et al., Counties, 188 N.W.2d 283 (Iowa 1971).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

An employer takes an employee subject to any active or dormant health impairments. A work connected injury that more than slightly aggravates the condition is considered to be a personal injury.  Ziegler v. United States Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591 (1961) and cases cited therein.

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable. Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire & Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

Claimant has a progressive degenerative condition of her bilateral knees, greater on the right.  She testified she had no problems with her knees prior to beginning employment with the defendant in 1989.  She had arthroscopic surgery to the right knee in April 1998 and was discharged from care in June 1998.  She re-injured the right knee in January 1999 after slipping on a puddle of water; however there was no evidence of a meniscal tear or other traumatic changes.  The records do not show she had treatment for the knees after 1999.  By September 2002, claimant’s right knee was gradually becoming more and more symptomatic.  Radiographs at that time showed no evidence of a meniscus tear but degenerative changes in both knees.  By this point, claimant had been working in the restaurant business for over 25 years, 13 of which were with the defendant.  Claimant’s job involved prolonged standing and walking on hard cement surfaces.  It also involved considerable squatting, lifting and bending.   Her managerial duties required her to work in excess of 40 hours per week, often averaging 50 hours.  She credibly testified that she had many slips on wet floors, especially in the cooler area of the restaurant.  She also testified to a fall in 2000 landing on both knees.

By February, claimant was having swelling of her knees, particularly the right, after working all day.  Dr. Cairns performed another arthroscopic surgery to the right knee in March 2003.  Other than the medications claimant was on for the right knee there was no separate treatment for the left knee.

Dr. Cairns has opined in this matter that claimant’s work at Ponderosa was a substantial factor in causing or lighting up her degenerative condition in the bilateral knees in September 2002.
I conclude claimant has met the burden of proof that she sustained cumulative injury to her bilateral knees in September 2002 resulting from her work activities at defendant’s restaurant.

The next issue is whether claimant gave the requisite notice pursuant to Iowa Code section 85.23.  

Claimant asserts a date of injury on September 26, 2002.  This was the date she saw Dr. Cairns.  

Lack of notice is an affirmative defense.  DeLong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940).  In Reddick v. Grand Union Tea Co., 230 Iowa 108, 296 N.W. 800 (1941), the Iowa Supreme Court ruled that once claimant sustains the burden of showing that an injury arose out of and in the course of employment, claimant prevails unless defendant can prove by a preponderance of the evidence an affirmative defense.  Although an employer may have actual knowledge of an injury, the actual knowledge requirement under Iowa code section 85.23 is not satisfied unless the employer has information putting it on notice that the injury may be work-related.  Robinson v. Department of Transp., 296 N.W. 2d 809, 811 (Iowa 1980).
The purpose of the 90-day notice or actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notice is met when the employer, as a reasonably conscientious manager, is alerted to the possibility of a potential compensation claim through information that makes the employer aware that the injury occurred and that it may be work related.  Dillinger v. City of Sioux City, 368 N.W.2d 176 (Iowa 1985); Robinson, 296 N.W.2d 809 (Iowa 1980).  The time period for giving notice does not begin to run until the claimant, as a reasonable person should recognize the nature, seriousness and probable compensable character of the injury.  The reasonableness of claimant's conduct is to be judged in light of claimant's education and intelligence.  Claimant must know enough about the condition or incident to realize that it is both serious and work connected.  Positive medical information is unnecessary if information from any source gives notice of the condition's probable compensability.  Robinson, 296 N.W.2d at 812.
Claimant acknowledged in her testimony that the only significance of the September 26, 2002 injury date was that that was the day she saw Dr. Cairns for knee pain.  Her prior knee treatment was considered non-occupational.   Claimant admitted on direct examination that she never reported an injury or her knee condition to her employer after September 26, 2002.  She did not report the alleged work relatedness after her surgery in March 2003 or when she was off of work through May 2003.  Clearly, claimant had the knowledge and understanding to give notice to her employer as she was manager of defendant’s store.  She was involved in workers compensation matters as part of her managerial duties.  Defendant asserts the first notice it had of the September 2002 bilateral knee injury came with the filing of claimant’s petition on September 15, 2004.

Defendants have proved by a preponderance of the evidence that claimant failed to give timely notice of her September 26, 2002 knee injury.  Claimant shall take nothing from File No.  5012782.

Claimant’s second filing involves a traumatic injury to the bilateral knees occurring on July 26, 2003.  Defendants have accepted liability for the knee injury, however they dispute the nature and extent of disability resulting from the work injury.  The two dispositive issues here are whether claimant has disability to the bilateral knees bringing the claim under the realm of 85.34(2)(s) and evaluated as industrial disability rather than a scheduled member; and whether the total right knee replacement has a causal connection to the work injury.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The initial examination after the fall in July 2003 revealed the left knee showed no effusion and only mild tenderness.  The main focus through October 2003 was claimant’s right knee.  She had a third arthroscopic procedure in October.  She was released to work in December 2003.  Claimant continued to have severe and constant pain in her right knee with no treatment for the left knee.  X-rays of the left knee in January 2005 showed mild degenerative changes.  

The primary treatment and focus has been on claimant’s right knee.  In April 2005, Dr. Cairns was of the opinion that claimant’s work injury or fall on July 26, 2003 was not a substantial factor in causing further damage to the left knee beyond her degenerative condition.  However, Dr. Cairns provided an additional report the day before hearing in this matter.  His report stated that he changed his prior opinion and that he now believed the July 26, 2003 injury was more likely than not a substantial factor in causing or aggravating the left knee condition and that claimant will need left knee surgery.  I give minimal weight to this last minute report, particularly in light of Dr. Cairns’ medical records that consistently indicate no treatment of the left knee.

Other than a diagnosis of a degenerative condition of the left knee, there has been no evidence of identifiable traumatic injury.  The medical evidence regarding the left knee is essentially limited to claimant’s subjective complaints of pain and limitation and diagnostic radiology results showing only minor degenerative changes.  Dr. Cairns eventually assigned an impairment rating of 12 percent for the left knee in April 2005.  This was over a year and a half after she left her employment with Ponderosa.  This rating lacks a temporal relationship to the July 2003 traumatic injury.  Dr. Mendel opined that the left knee symptoms were not related to any cumulative or direct injury.  I concluded above that claimant’s work activities aggravated her degenerative condition in both knees.  However, I cannot find by a preponderance of evidence that claimant has sustained permanent disability to her left knee proximately caused by her work activities and/or injury on July 26, 2003.
I conclude the nature of claimant’s injury is limited to the right knee.  This claim will therefore be evaluated based upon Iowa Code section 85.34(2)(o).

Dr. Cairns first recommended the right knee replacement in April 2004.  Claimant had been off of work from defendant since September 2003.  Claimant went to work for Perkins restaurant in May 2004.  She continued to have increasing knee symptoms.  Dr. Cairns recommended to proceed with the total knee replacement based upon the April bone scans showing increasing degenerative changes; as well as the dramatic increase in her degenerative changes shown by comparison of the arthroscopic photos.  Dr. Cairns performed the right total knee replacement in May 2005.  

Defendants paid claimant Dr. Field’s impairment rating of seven percent to the right lower extremity assigned by Dr. Field in July 2004.  Dr. Cairns assigned 37 percent permanent impairment to the right lower extremity.  This rating came after claimant’s right knee replacement.  

I conclude that the need for the right knee replacement was not a proximate result of the July 2003 injury.  Claimant continued to have degenerative changes well after she left her employment, was not working and then started a new job involving the same physical requirements as Ponderosa.  Dr. Cairns acknowledges that claimant’s degenerative condition was a substantial cause for her need of the knee replacement.  The cumulative evidence does not prove by a preponderance that claimant’s right knee replacement was a proximate result of the July 2003 work injury.

The right of a worker to receive compensation for injuries sustained which arose out of and in the course of employment is statutory.  The statute conferring this right can also fix the amount of compensation to be paid for different specific injuries, and the employee is not entitled to compensation except as provided by statute.  Soukup v Shores, 222 Iowa 272, 268 N.W. 598 (1936).

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a-t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part.”  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-73 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).

Where an injury is limited to a scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).  Determination of functional disability is not limited to impairment ratings.  Miller v. Lauridsen Foods, 525 N.W.2d 417, 421 (Iowa 1994).  Lay testimony may be considered in evaluating scheduled members.  Haynes v. Second Injury Fund, 547 N.W.2d 11, 13 (Iowa App. 1996).  An injury to a scheduled member may, because of after effects or compensation change, result in permanent impairment of the body as a whole.  Such impairment may in turn form the basis for a rating of industrial disability.  Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 (1943).

I conclude claimant is entitled to 10 percent functional disability related to her right knee.  She had a third arthroscopic procedure as a result of the July 23, 2003 slip and fall on her knees.  Dr. Field assigned seven percent disability.  Dr. Cairns’ impairment rating came after the total right knee replacement which I concluded above was not proximately caused by the July 26, 2003 work injury.  Dr. Field also acknowledged that an apportionment had to be made for the degenerative condition unrelated to the work activities.  

It is concluded that claimant has established permanent partial disability of 10 percent of the right lower extremity.  Pursuant to Iowa Code section 85.34(2)(o), the loss of use of the leg is compensated up to 220 weeks.  Therefore, claimant is entitled to 22 weeks of permanent partial disability benefits at the weekly rate of $414.71.  The commencement date for benefits will be December 9, 2003. 

Claimant seeks temporary or healing period benefits for the time periods of July 27, 2003 through August 7, 2003; October 16, 2003 through December 8, 2003; and May 16, 2005 through August 29, 2005.  

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery. The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

The time periods immediately following the injury and the recuperation from the October 2003 arthroscopic surgery are compensable.  It was concluded above that the right knee replacement is not causally related to the work injury.  Claimant is due healing period benefits for July 27, 2003 through August 7, 2003 and October 16, 2003 through December 8, 2003.  

Claimant is entitled to reimbursement for medical expenses related to the July 26, 2003 work injury.  She also seeks alternate medical care in this proceeding for her left knee.  That issue is rendered moot having found that claimant did not prove she sustained permanent disability to the left knee causally related to the work injury.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

Claimant is due reimbursement of medical expenses through December 8, 2003.  The expenses for the total right knee replacement are not compensable.  She is also do medical mileage reimbursement through December 8, 2003.
Claimant seeks additional benefits from the Second Injury Fund based upon a first qualifying loss to the right knee in 1998.

In order to qualify for benefits from the Second Injury Fund of Iowa under Iowa Code section 85.64, a claimant must prove three things:  First, that he or she has suffered the permanent loss or loss of use of a hand, arm, foot, leg or eye; second, that he or she has suffered the permanent loss or loss of use of another such member through a work‑related injury; and third, that he or she now suffers permanent industrial disability to the body as a whole from the combined effect of both the first and second injuries that exceeds in terms of weeks of workers’ compensation benefits what would be the sum of the awards for scheduled member benefits for those injuries.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 812 (Iowa 1994); Anderson v. Second Injury Fund, 262 N.W.2d 789, 790 (Iowa 1978).  Both the prior injury and the subsequent injury must be scheduled member losses.  Injuries to the body as a whole do not qualify an employee for Fund benefits.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 270 (Iowa 1995).

The purpose of the Fund is to encourage employers to hire the disabled by making the current employer responsible only for the disability the current employer causes. Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 812 (Iowa 1994). There is no requirement of an intervening hiring between the first and second injury.  Second Injury Fund v. Hodgins, 461 N.W.2d 454, 455 (Iowa 1990).

The first qualifying injury may or may not be work‑related, and if work‑related, may have been with the same employer as the second injury.  Second Injury Fund v. Neelans, 436 N.W.2d 355, 357 (Iowa 1989).  However, the first and second injury may not occur at the same time, as the code section refers to “previously.”  Vermeer Mfg. v. Hartney, No.1-1013/00-2040, slip op. (Iowa Ct. App. July 31, 2002).  The prior loss need not be total, but it must be permanent.  Irish v. McCreary Saw Mill, 175 N.W.2d 364, 369 (Iowa 1970).  Although all the body parts contemplated by Iowa Code section 85.64 also appear in the list of scheduled members under Iowa Code section 85.34(2)(a-t), not all scheduled member injuries under Iowa Code section 85.34(2)(a-t) are contemplated by Iowa Code section 85.64.  Stumpff v. Second Injury Fund of Iowa, 543 N.W.2d 904, 906 (Iowa 1996).

The second qualifying loss must involve a permanent loss to another hand, arm, foot, leg or eye arising out of and in the course of the employment.  Iowa Code section 85.64, Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 812 (Iowa 1994).  As the code section refers to “another such member,” the second injury must be to a different qualifying member than the first injury.  Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978).  A bilateral second injury may qualify even if it involves a member pled as the first qualifying injury.  Kimrey v. Second Injury Fund, File No. 916642 (App. October 28, 1993).

The Fund is responsible only for the difference between the compensation for which the current employer is liable and the total amount of industrial disability from which the employee suffers, reduced by the compensable value of the first injury. Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 269 (Iowa 1995).  Where the second injury involves an unscheduled loss, implicating industrial disability due from the employer, the employer is fully responsible and the Fund will not be liable.  Where the employee has suffered an injury to the body as a whole, the Fund is not liable for the industrial loss stemming from such injury but only for the industrial loss resulting from the combined effect of the qualifying injuries.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467, 471 (Iowa 1990).

Claimant has not proved she sustained a second qualifying loss involving another scheduled member of the body.  She prevailed on the right knee, however, she failed to establish she sustained permanent loss to the left lower extremity.  Claimant is not entitled to Second Injury Fund benefits.

ORDER

THEREFORE, IT IS ORDERED: 

FILE NO.  5012782

(September 26, 2002)

That claimant shall take nothing from this proceeding.

That the costs of this action shall be shared equally among the parties pursuant to Iowa Code section 86.19, Iowa Code section 86.40 and rule 876 IAC 4.33.
That defendant employer shall file subsequent reports of injury as required by the agency. 

FILE NO.  5012783

(July 26, 2003)

That defendant employer shall pay claimant twenty‑two (22) weeks of permanent partial disability benefits at the weekly rate of four hundred fourteen and 71/100 dollars ($414.71) commencing on December 9, 2003.  

That defendant employer shall pay claimant healing period benefits for the time periods of July 27, 2003 through August 7, 2003 and October 16, 2003 through December 8, 2003 at the weekly rate of four hundred fourteen and 71/100 dollars ($414.71).

That defendant employer shall pay the medical expenses and medical mileage through December 8, 2003.  
That defendant employer shall pay interest as provided in Iowa Code section 85.30.
That all accrued benefits, plus interest, as allowed by law, shall be paid to claimant in a lump sum. 

That defendant employer shall pay the costs of this action pursuant to rule 876 IAC 4.33.  

That defendant employer shall file subsequent reports of injury as required by the agency.

Signed and filed this __24th ___ day of October, 2006.

   ________________________






            ANNE M. GARRISON
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