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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

LORI A. GREGORY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                         File No. 5009153

JELD-WEN, INC., d/b/a
  :

DOORCRAFT OF IOWA,
  :                      A R B I T R A T I O N



  :


Employer,
  :                           D E C I S I O N


Self‑Insured,
  :



  :

and

  :



  :

SECOND INJURY FUND OF IOWA,
  :



  :


Defendants.
  :           Head Note Nos.:  1803; 4002; 3202

______________________________________________________________________

STATEMENT OF THE CASE

Lori Gregory, claimant, has filed a petition in arbitration and seeks workers’ compensation from Jeld-Wen, Inc., doing business as Doorcraft of Iowa, employer, self-insured, and the Second Injury Fund of Iowa, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on November 10, 2005 in Des Moines, Iowa.  The record in the case consists of joint exhibits 1 through 19; and Second Injury Fund of Iowa exhibits AA through II, as well as the testimony of the claimant.

ISSUES

The parties presented the following issues for determination:

1. The extent of the claimant’s entitlement to permanent partial disability benefits.

2. Whether the claimant is entitled to penalty benefits. 

3. Whether the Second Injury Fund of Iowa is liable for any part of the claimant’s industrial disability.

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:

The claimant, Lori Gregory, was 40 years old at the time of the hearing.  Her education consists of a high school diploma.  She has training as a C.N.A., but has not used that training since 1997.

The claimant worked for defendant employer Doorcraft of Iowa as a cart stocker beginning in 1999.  She also worked at times as a press operator and a builder.  Her duties involved standing and walking, and putting parts into a cart. 

On October 8, 2002, the claimant was injured when a door end-rail fell and hit her right foot.  Later medical treatment showed the blow fractured the fourth metatarsal bone of the foot.  

Matthew McKnight, D.P.M., a podiatrist, treated the claimant’s injury to her foot.  She was treated with a cast, medication, and injections.  She underwent a course of physical therapy.  Dr. McKnight took the claimant off work from January 27, 2003 through June 10, 2003.  She returned to work with restrictions requiring her to alternate sitting and standing. 

Dr. McKnight eventually found the claimant to have sustained a three to four percent permanent partial impairment of her right foot from the work injury.  (Ex. 5, pp. 14-15)

The claimant testified that the pain from her injury went from her foot up into her leg.  This continues today, three to six days per week.  Her sleep is disturbed.  

John Kuhnlein, D.O., conducted an independent medical evaluation of the claimant.  He concluded she had an 11 percent permanent partial impairment of her lower right extremity.  He noted a difference in circumference between her left and right legs, but does not specifically state this was caused by her injury.  His impairment rating is based on an 8 percent impairment of the lower extremity for calf atrophy, and 3 percent impairment for pain, combining to produce an 11 percent impairment of the lower extremity.  He finds the claimant’s fourth metatarsal fracture and her neuropathic pain/chronic pain to be causally related to her work injury.  (Exhibit 9, p. 76-77)  Dr. Kuhnlein has imposed restrictions of standing or walking only on an occasional basis.

The claimant continued to experience difficulty with her job due to her foot condition.  The claimant left her job with the employer to find new work.  She does not feel she could return to that job because it involved a lot of standing and walking.  She was earning $11.00 per hour when she left.  She then found work at a catalog company call center, and earned $8.00 per hour.  She was able to do that job and her foot improved.  However, she disagreed with some of the company’s policies and left to seek training as a fingernail technician.  She has worked as a self-employed nail technician since February 2005.  She is able to do this job because she is able to sit down.  She does not consider the work full time as she still needs to build up her clientele.  She works 8 to 20 hours per week.  

Subsequent to her injury she has also worked five‑hour shifts as a waitress, one or two times per week, at a café.  She earned $4.00 per hour plus tips, which averaged about $20.00 per shift.  She told her employer she had a restriction against standing too much.  She has now left this job due to her leg hurting.  She does not feel she can return to any of the prior employments set forth in Exhibit 12, which also include babysitting and working on a hog farm. 

She is presently taking Neurotin and Vicodin for pain.  She does not use a cane or crutches.  She wears shoe inserts on occasion.  She has difficulty doing the vacuuming or laundry at home.  Driving causes pain and she uses her right foot for the gas pedal only.  She states her foot pain is better today.

Her financial records show her income has dropped since the date of injury, from about $21,000.00 in 2002, to $10,000.00 in 2003, to $7,000.00 in 2004.  She states she has no profits from her nail business in 2005.

The claimant’s prior medical history includes a shoulder condition connected with a bilateral carpal tunnel condition.  She underwent surgery for this condition on both shoulders with Mark B. Kirkland, D.O., but states she still has pain.  (Ex. 2, p. 3)  She was given a permanent impairment rating of 15 percent of the right upper extremity, or 9 percent of the body as a whole; and 17 percent of the left upper extremity, or 10 percent of the body as a whole.  She was released to return to work without restrictions. 

She has a past history of a heart condition, back pain, depression, hyperthyroidism, and a gastric bypass surgery.  The claimant lost over 100 pounds.  She had sizeable tattoos put onto the tops of both of her feet as a celebration of the weight loss, as she could not see the tops of her feet before losing the weight. 

CONCLUSIONS OF LAW

The first issue is the extent of the claimant’s entitlement to permanent partial disability benefits.

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact-finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-73 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).

An injury to a scheduled member may, because of after effects or compensatory change, result in permanent impairment of the body as a whole.  Such impairment may in turn be the basis for a rating of industrial disability.  It is the anatomical situs of the permanent injury or impairment which determines whether the schedules in section 85.34(2)(a) - (t) are applied.  Lauhoff Grain v. McIntosh, 395 N.W.2d 834 (Iowa 1986); Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 (1943).  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).

An initial question is whether the claimant’s impairment from her injury is to her foot or to her leg.  The claimant argues that the impairment is to the leg and not the foot.  Dr. Kuhnlein’s impairment rating of 11 percent is of the lower extremity, not the foot.  He is an independent medical examiner.  The claimant also notes that measurements showed one of the calves is narrower than the other, which she feels indicates the impairment from the injury extends to her leg.  However, Dr. Kuhnlein simply notes this difference, and does not attribute it to the injury.  He also did not see her before her weight loss, and does not address whether the difference in her calves might be due to the weight loss.  However, he does clearly attribute both the calf atrophy and the claimant’s reported leg pain to her work injury. 

Defendants rely on the rating of Dr. McKnight of three to four percent of the foot.  Dr. McKnight is a doctor of podiatric medicine, a foot specialist.  Defendants point out the injury involved striking only the foot, not the leg.  The claimant was only treated for a foot injury.  She does not require the use of a cane or crutches.  In addition, she is able to wear high heels, and she was able to withstand the pain of having her feet tattooed, including her injured foot. 

Dr. McKnight is a specialist in foot injuries, and this claimant’s injury was to her foot.  However, his specialty is limited to the foot, and thus he may not be qualified to address an impairment of the leg, as opposed to the foot.  Dr. Kuhnlein is an experienced independent examiner.  Although her impairment may be confined to the foot, Dr. Kuhnlein gave weight to the claimant’s neuropathic pain in her leg and rated that pain separately under the AMA Guides to the Evaluation of Permanent Impairment.  Dr. McKnight noted her complaints of pain into her leg, but rated only her foot.  Pain by itself is not impairment, and the situs of the impairment controls whether an injury is to a foot or to a leg.  But here Dr. Kuhnlein has considered the claimant’s leg pain a part of her work injury, the claimant has consistently reported and described leg pain, and has testified the leg pain is disabling in that she cannot stand for long periods of time.  She tried working as a waitress and found the leg pain prohibitive.  It is found that the claimant’s injury does extend to her leg.  She will be awarded permanent partial disability benefits equivalent to Dr. Kuhnlein’s rating of 11 percent of the leg. 

The next issue is whether the claimant is entitled to penalty benefits. 

The claimant seeks an award of penalty benefits for the defendants’ failure to voluntarily pay benefits at the correct rate.  Defendants do not address this issue in their post-hearing brief. 

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

If the employer fails to show reasonable cause or excuse for the delay or denial, the commission must impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

The parties stipulated at hearing the correct rate is $314.61, but earlier paid temporary benefits at the incorrect rate of $267.20, apparently from January 28, 2003 through June 10, 2003.  This resulted in a discrepancy of $47.41 per week, which in turn resulted in an underpayment of approximately $900.00.  Defendants also paid the claimant 4.5 weeks of permanent partial disability benefits at the rate of $267.20, or an underpayment of $213.36.  Total underpayment was therefore $1,113.35.  The defendants were in possession of the records that indicated the claimant’s correct rate.  Defendants have offered no reason or excuse for the underpayment. 

The only ground urged by the claimant for imposition of penalty is the underpayment of rate.  Until recently, that was a recognized ground for imposition of penalty.  However, in Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299, (Iowa 2005) at 308-309, the Iowa Supreme Court stated:

As our analysis in the present decision established, however, section 86.13 does not permit penalty benefits for any reason other than the absence of a reasonable basis to delay or terminate benefits.

Thus, the undersigned is without legal authority to impose penalty benefits solely for the voluntary payment of benefits at an improper rate.  

The next issue is whether the Second Injury Fund of Iowa is liable for any part of the claimant’s industrial disability.

Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Lawyer and Higgs, Iowa Workers' Compensation-Law and Practice, section 17-1.

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

When disability is found in the shoulder, a body as a whole situation may exist.  Alm v. Morris Barick Cattle Co., 240 Iowa 1174, 38 N.W.2d 161 (1949).  In Nazarenus v. Oscar Mayer & Co., II Iowa Industrial Commissioner Report 281 (App. 1982), a torn rotator cuff was found to cause disability to the body as a whole.

The claimant withdrew her claim that she suffers reflex dystrophy syndrome as a result of her second injury, and accordingly the Second Injury Fund of Iowa withdrew its argument that the current injury does not qualify as a second injury for Second Injury Fund purposes.  The Fund does, however, contend the first claimed injury is not a qualifying first injury for Second Injury Fund purposes. 

The claimant’s first injury was in File No. 5004967 for an injury on September 28, 2000.  That injury was stipulated by the claimant to be an injury to her hands and shoulders.  As such, that injury was a bilateral simultaneous injury to the body as a whole, to be compensated industrially.  Her symptoms at the time included aching in both hands and both shoulders.  Delwin Quenzer, M.D., found her to have bilateral hand and shoulder conditions.  (Ex. BB, pp.3-4)  She received injections to both shoulders.  She underwent surgery on both shoulders by Mark Kirkland, D.O.  (Ex. CC, pp. 17-19, 23‑25)  She received ratings of impairment to both shoulders.  (Ex. 3, pp. 4-5)  The claimant signed the settlement wherein she agreed her injury was to her bilateral hands, arms and shoulders.  (Ex. II, p. 46)

It is found the claimant has not shown a qualifying first injury.  Her first injury included injury to her shoulders, and constituted an injury to the body as a whole.

ORDER

Therefore it is ordered:

That defendant shall pay unto the claimant healing period benefits from January 28, 2003 to June 10, 2003, at the rate of three hundred fourteen and 61/100 dollars ($314.61) per week.

That defendant shall pay unto the claimant twenty-four point seven five (24.75) weeks of permanent partial disability benefits at the rate three hundred fourteen and 61/100 dollars ($314.61) per week from June 11, 2003.

That defendant shall pay accrued weekly benefits in a lump sum.

That defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

That defendant shall be given credit for benefits previously paid. 

That defendant shall pay the claimant’s medical expenses.  Defendant shall pay the future medical expenses of the claimant necessitated by the work injury.

That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendant employer.

Signed and filed this __3rd __ day of April, 2006.

   _____________________________







     JON E. HEITLAND






                         DEPUTY WORKERS’






   COMPENSATION COMMISSIONER

Copies to:

Corey Walker

Attorney at Law

208 N. 2nd Ave. W

Newton, IA  50208-3032

Joseph A. Quinn

Attorney at Law

700 Walnut St. Ste. 1600

Des Moines, IA  50309-3899

Greg Knoploh

Assistant Attorney General

Hoover State Office Bldg.

Des Moines, IA  50319

****LOCAL****
JEH/srs

