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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CLARK BREWSTER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5024329
PEARSON, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ACE PROPERTY AND CASUALTY CO.,  :



  :


Insurance Carrier,
  :


Defendants.
  :                      Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, April Davis, has filed a petition in arbitration and seeks workers’ compensation benefits from Pearson, Inc., employer, and ACE Property Casualty Co., insurance carrier, defendants.

Deputy workers’ compensation commissioner, Stan McElderry, in Des Moines, Iowa, heard this matter on January 20, 2009.  The hearing was recessed through March 20, 2009, for the deposition of Dr. Neiman to be submitted.

ISSUES
The parties presented the following issues for resolution in the case: 

1. Whether the injury of May 17, 2007 resulted in permanent disability, and if so, the extent.

FINDINGS OF FACT

The undersigned, having considered all of the evidence and testimony in the record, finds:

The claimant was 38 years of age at the time of hearing.  The claimant is a high school graduate, and took 1-1/2 years of courses at Hamilton Business College.

On May 17, 2007, while stacking boxes weighing 20-30 pounds on a pallet the claimant suffered an injury to his neck and left shoulder at Pearson, Inc.  The claimant is left-hand dominant.  The claimant was treated conservatively by Nate Brady, M.D., and had acupuncture by Sunny R. Kim, M.D.  The claimant was released to return to full duty without restrictions effective September 10, 2007.  (Exhibit 1, page 19)  Dr. Brady opined on August 29, 2007, that the claimant had no permanent functional impairment from the injury of May 17, 2007.  (Ex. 1, p. 21)  However, the claimant has a loss of range of motion in his left shoulder, and that loss is inconsistent with a rating of no impairment or loss of use.
The claimant was seen by Richard F. Neiman, M.D., for an independent medical evaluation (IME) on December 2, 2008 at his counsel’s request.  (Ex. 3, pp. 1-8)  Dr. Neiman opined that the claimant has a permanent impairment of up to 10 percent due to the work injury of May 17, 2007.  (Ex. 3, p. 8)  Dr. Neiman also opined that the claimant should avoid excessive flexion, extension, lateral flexion, and rotation of the cervical spine.  (Ex. 3, p. 8)  Dr. Neiman also noted that the claimant had a loss of range of motion to the left shoulder and should avoid using his arm above shoulder level.  The impairment rating of Dr. Neiman is most consistent with the claimant’s demonstrated limitations and restrictions following the work injury of May 17, 2007.  It is accepted.

The claimant has suffered a loss of earning capacity as a result of his May 17, 2007 injury.  The claimant continues to work at Pearson as before.  The impairment rating of Dr. Neiman is consistent with the claimant’s loss of earning capacity.  Considering the claimant’s medical impairments, training, age, permanent restrictions and limitations, as well as all other factors of industrial disability, the claimant has suffered a ten percent loss of earning capacity.

The parties stipulated that the commencement date of permanency benefits is September 11, 2007.  The claimant had gross earnings of $509.66 per week at the time of injury, and he was single and entitled to 2 exemptions.  As such, his weekly benefit rate is $330.04.

REASONING AND CONCLUSIONS OF LAW

The first issue to be addressed is whether the claimant suffered any permanent impairment as a result of the May 17, 2007 injury.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The claimant has permanent impairment and restrictions, including a loss of left shoulder range of motion from the injury of May 17, 2007.

The next issue is the extent of the claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).
A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.  

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.  
There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 Industrial Commissioner Decisions, 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 Industrial Commissioner Decisions, 654 (App. February 28, 1985).
Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.
Based on the finding that the claimant has sustained a 10 percent loss of earning capacity, the claimant has sustained a 10 percent permanent partial industrial disability entitling him to 50 weeks of permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

ORDER
THEREFORE, IT IS ORDERED: 

That the defendant pay claimant fifty (50) weeks of permanent partial disability benefits commencing September 11, 2007 at the rate of three hundred thirty and 04/100 dollars ($330.04).

Defendants shall receive credit for all benefits previously paid.

That defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33. 

That defendants shall file subsequent reports of injury as required by the agency.

Signed and filed this _____13th_____ day of April, 2009.

   ________________________





                     STAN MCELDERRY





      DEPUTY WORKERS’ COMPENSATION






            COMMISSIONER

Copies to:

Peter J. Leehey

Attorney at Law

PO Box 547

Cedar Rapids, IA  52406-0547

Mark A. Woollums

Attorney at Law

111 E. 3rd St., Ste. 600

Davenport, IA  52801-1524

SRM/srs

4 IF  = 5 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


