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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DONNA L. NEWGREN,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                          File No. 1262035

METOKOTE,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ZURICH AMERICAN,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1100

______________________________________________________________________

STATEMENT OF THE CASE

Donna Newgren filed a petition in arbitration seeking workers’ compensation benefits as a result of an injury she allegedly sustained on April 5, 1999, which allegedly arose out of and in the course of her employment.  The case was heard and fully submitted in Waterloo, Iowa, on March 4, 2003.  The evidence in the case consists of the testimony of claimant, Jeff Smith, James Burke, and Kimery Jensen.  The evidence also consists of claimant exhibits 1-11, and defendant exhibits A-D.  

This file number did not contain a first report of injury.  The hearing assignment order contains a paragraph stating that defendants are ordered to file a first report of injury.  In addition, the order stated defendants would be required to prove, at the time of the hearing, that a first report of injury had been filed.  If none is filed, then defendants are required to show cause why civil penalties should not be assessed pursuant to Iowa Code section 86.12.  Defendants did not show cause why there was no first report of injury in this file.  Therefore, defendants are ordered to pay a civil penalty in the amount of $100.00 to the Second Injury Fund of Iowa, pursuant to Iowa Code section 86.12.  

ISSUES

The parties presented the following issues for resolution in the case:  

1. Whether claimant sustained an injury on April 5, 1999, which arose out of and in the course of her employment;

2. Whether the alleged injury is a cause of temporary disability to which claimant is entitled to weekly benefits from April 5, 1999 through May 3, 1999; 

3. Whether the alleged injury is the cause of permanent disability;

4. Whether claimant is entitled to payment of medical expenses by defendants itemized in exhibit 2 and whether those expenses are causally connected to the work injury; and

5. Whether claimant gave timely notice under Iowa Code section 85.23 or whether defendant had actual knowledge of the injury.  

It was stipulated at the time of the alleged injury claimant’s gross earnings were $444.23 per week, she was married and entitled to two exemptions.  Based on this information, claimant’s correct weekly rate of compensation is $289.45.  It was further stipulated, that if the injury is found to be the cause of permanent disability, it will be evaluated on an industrial basis and that the commencement date for any permanent partial disability benefits awarded would be April 2, 2001.  It was also stipulated, that claimant was off work from April 5, 1999 through May 3, 1999.  

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony of the witnesses and considered the evidence in the record finds that:

Donna Newgren, claimant, was born on April 19, 1963, making her 39 years old at the time of the hearing.  Claimant left high school before graduating, but she received her GED in 1997.  Claimant also received certified nurses assistant training in 1983 or 1984.  Claimant’s employment history has involved her being a hotel housekeeper, a waitress, a bus person, a dishwasher, as well as being a CNA.  Claimant has also done sewing work, janitorial work, and ran a home daycare center out of her home.  She also worked for a photographer. 

Claimant started working for Metokote Incorporated through Manpower on August 6, 1995.  She eventually became a full-time employee of Metokote on November 4, 1995.  

Claimant began having low back problems after having surgery in 1993 and at that time she was seen by Arnold Delbridge, M.D.  Dr. Delbridge noted an MRI done on June 3, 1999, showed at L3-L5 disc bulging, but with no herniation.  (Exhibit 1, page 94)  Claimant was treated with physical therapy and anti-inflamatories and although her low back continued to hurt after that time, no restrictions were imposed upon her.  

Claimant’s jobs with defendant employer varied over the time she worked for the company.  Claimant worked on a line in which involved parts being hooked onto hoists and then were pushed into position for manufacture.  Although there was a hoist available, claimant testified that at times she had to lift parts by hand weighing 60-100 pounds, and that she did this anywhere from three to four times per week.  Claimant eventually was transferred to a job in wastewater and although the job was primarily light duty, she at times had to carry buckets full of either chemicals or wastewater, and also had to move 50-gallon drums of chemicals off of pallets onto dollies.  These drums could weigh up to 400 to 600 pounds each.  Claimant testified during this time she began developing back problems, which also involved radiating pain, which was worse than the pain symptoms she had in 1993.  

A lumbosacral MRI was performed on January 22, 1997, which demonstrated that at the L3-L5 levels the discs were desiccated or dehydrated and showed mild posterior bulging.  The L3 bulging was determined to be more prominent than what was seen on the 1993 MRI.  (Ex. 1, p. 2)  Claimant was seen by Dr. Delbridge on September 12, 1997 and Dr. Delbridge indicated the more recent MRI showed severe degenerative disease at the L5 level.  Dr. Delbridge further noted that claimant as a wastewater technician was doing a lot of physical work but was able to do her job.  (Ex. 1, p. 95)

Claimant had previously been referred to Richard Bose, M.D. by Dr. Delbridge and was seen by Dr. Bose on February 7, 1997.  Dr. Bose set forth a history of claimant having low back pain for seven years and then on January 6, 1997, she had an acute exacerbation of her back pain upon waking up that morning.  Dr. Bose eventually offered a lumbar epidural steroid injection at the L3-4 level on February 14, 1997.  (Ex. 1, pp. 38, 43)

On August 22, 1998, claimant was seen by Dr. Delbridge.  Dr. Delbridge stated that claimant’s low back pain continued and the pain was going down into her left thigh.  He noted that claimant, in her job, was having to pull barrels off pallets and also take wastewater samples and analyze them.  Dr. Delbridge further indicated claimant was having difficulty with her neck as it related to loss of mobility.  At that time, Dr. Delbridge opined claimant to have degenerative arthritis of her discs as well as cervical strain with pain.  (Ex. 1, p. 99)  

Because of claimant’s continued pain symptoms, Dr. Delbridge determined that he would take claimant off work to see if that would make a difference in her pain symptoms she was having in her neck and back.  In his deposition, Dr. Delbridge noted that claimant, at that time, thought her work was causing her problems.  (Ex. 4, p. 9)  Claimant was off work for 30 days beginning on April 5, 1999.  She applied for short-term disability during that time and Dr. Delbridge filled out the disability form indicating the condition she was going off work for was not work-related.  (Ex. 8)  In his deposition, Dr. Delbridge testified that he believed at that time claimant’s problems were a continuation of her prior back difficulties and also because he had not seen all of claimant’s medical records.  (Ex. 4, p. 10)

Notwithstanding claimant being off for 30 days, claimant testified and Dr. Delbridge confirmed that her pain symptoms in her neck and back did not change.  As a result, claimant indicated to Dr. Delbridge she wanted to return to work and he released her to work on May 3, 1999.  (Ex. 1, p. 102)

Claimant was not immediately returned to work because she was laid off.  When she did eventually return to work it was not to her job as a wastewater tech.  Instead, claimant was assigned to a janitorial job.  Claimant testified that she did janitorial work for approximately six months and the job activities involved in this work made her back hurt.  Claimant eventually was returned to a line where she was handling parts, and although they were not as heavy as the parts she handled on the prior line, at times she had to hold several of these parts on her arms, which caused additional weight.  Claimant also drove a forklift during this time.  

Claimant developed problems with her hands and eventually was seen by John Milner Brage, M.D., who after having ordered electrodiagnostic studies determined that claimant had bilateral carpal tunnel median nerve entrapment.  Claimant eventually had bilateral carpal tunnel release in October 1999.  Claimant was seen by Dr. Delbridge on February 2, 1999, and Dr. Delbridge noted that after having her carpal tunnel surgery, claimant had been off work for three months, but that she was still having trouble with her neck and back.  (Ex. 1, p. 104)  Claimant was then seen by Claro Palma, M.D., on a referral from Dr. Delbridge.  Dr. Palma had claimant undergo facet joint injections of her cervical and lumbar spine.  

Dr. Bose also offered facet injections to claimant and in a note he authored on February 4, 2000, he set forth that claimant denied that her pain syndrome was related to any workers’ compensation claim, litigation or law suit.  He further indicated that claimant attributed her pain symptoms to arthritis.  (Ex. 1, pp. 48-49)  He also noted claimant stated her most vigorous activity during the day occurred on the job, that her work was very physical and demanding and that she is “moving all day.”  (Ex. 1, p. 49)

Dr. Delbridge noted on February 16, 2000, that claimant began thinking about whether the problems she was having were from the work that she was doing.  (Ex. 1, p.106)

On June 10, 2000, claimant reported to Dr. Delbridge that she was putting parts on an assembly line, taking parts out of boxes from floor to waist level, and putting them on the line.  As a result, claimant reported having severe pain from bending over all day.  (Ex. 1, p. 107)

On October 26, 2000, Dr. Bose imposed a restriction on claimant lifting, carrying, pushing, and pulling no more than five pounds, and that she do no above shoulder work with her left arm.  (Ex. 1, p. 64)  Dr. Bose began myoneural trigger point injections on December 28, 2000.  (Ex. 1, pp. 81, 83, 85-86)  On January 25, 2001, Dr. Bose indicated that claimant reported considerable improvement in her cervical and left should pain after the injection.  He then offered additional trigger point injections on that date as well as February 1, 2001.  (Ex. 1, pp. 88-90)

On March 26, 2001, Dr. Delbridge imposed for six months a restriction of claimant lifting no more than ten pounds with her left hand, doing no above shoulder level work, and doing no mopping, scrubbing or sweeping.  (Ex. 1, p. 109)

In a letter to claimant’s attorney dated April 2, 2001, Dr. Delbridge set forth the following opinion:  

Donna Newgren had no specific injuries at Metokote that I can point to as causing her permanency, but over time, she has definitely deteriorated to a great extent, particularly in the lumbar spine and to a lesser extent in the shoulders and cervical spine.  She has developed limited motion of her lumbar spine which was not present prior to her starting work at Metokote.

According to Guides to Evaluation of Permanent Impairment 5th edition published by the American Medical Association, Donna Newgren fits DRE Lumbar Category 2.  As such, she has a 7% impairment of the lumbar spine.

It is my conclusion that 5% of the 7% impairment of the lumbar spine is as a result of her repetitive and traumatic work at Metokote between 1995 and the present. 

Donna Newgren also has degenerative changes of her cervical spine and occasional limitation of motion and difficulty that required injections.  Her cervical spine, however, has no limitation of motion and no definite permanent impairment as a result of her work at Metokote. 

(Ex. 1, p. 113)

Dr. Delbridge further opined that based on claimant having left shoulder impingement syndrome that she had a two percent whole person impairment caused by her work for the employer.  (Ex. 1, p. 114)  Dr. Delbridge also opined that he did not anticipate claimant would be able to recover from her difficulties to the point that she could do the work she once did.  (Ex. 1, p. 114)

After claimant underwent an FCE on June 5, 2001, it was determined she was able to do light to medium jobs and that medium work was recommended on an occasional basis only.  (Ex. 1, p. 116)

Claimant was moved to office work prior to her employment ending and she testified that some of the duties involved in this work aggravated her back symptoms.  Claimant was eventually laid off by the employer in June 2001, she testified she has not made much of a job search since that time.  Claimant filed for and received unemployment insurance benefits.  Claimant at times has been doing some work at a horse stable, but claimant indicated the work that she does there does not aggravate her back symptoms and is within her restrictions.  

Claimant returned to Dr. Delbridge on December 12, 2001, and she reported to him at that time, that although she hurt, it was less than it had been before.  (Ex. 1, p. 118)  On February 20, 2002, Dr. Delbridge indicated claimant was having a lot of neck pain and left clavicular joint pain.  (Ex. 1, p. 118)   On July 11, 2002, Dr. Delbridge indicated that claimant was still doing about the same and had not been able to find a job within her restrictions.  (Ex. 1, p. 121)

The testimony offered by the witnesses called by the defense was that claimant did not, during the time she worked for the employer, indicate that her neck, shoulder and low back problems were related to her work.  Kimery Jensen who handles workers’ compensation claims for the employer, indicated that she first learned of claimant’s claim in January 2001.

Dr. Delbridge, in his deposition, stated he began speaking with the claimant in March of 2001, about her condition being related to the work she did.  (Ex. 4, p. 14)  He further indicated that when he received additional medical records, in particular a record from Dr. Milner Brage of October 2000, which set forth the type of work claimant was doing that he began to form the opinion that claimant’s work aggravated her preexisting degenerative spine condition.  (Ex. 4, p. 24)  Dr. Delbridge testified claimant’s back deteriorated more than he would have expected in somebody of her age who is not doing the type of work that she did.  (Ex. 4, p. 17)  Dr. Delbridge acknowledged that if claimant had had significant improvement when he took her off work for 30 days in April 1999, that that would have lead him to the opinion at that time, that work was a major factor in her condition.  (Ex. 4, pp. 33-34)

Claimant was seen for an independent medical evaluation by Douglas Brenton, M.D. on April 3, 2002.  Dr. Brenton had available to him claimant’s previous medical records and he also took a history from the claimant as to the types of jobs she did with the employer.  Dr. Brenton reported that claimant said she was progressively worsening in her pain symptoms in spite of the fact that she had been laid off.  This included claimant’s low back pain, which claimant indicated had gradually worsened over the years including the time that she was off work.  (Ex. A, p. 3)

After reviewing the medical records and conducting his own physical examination, Dr. Brenton offered the following opinion:

There is no single incident of injury reported.  She has radiographic evidence of a degenerative process in her spine.  There is evidence the degenerative process in the lumbar area was symptomatic prior to her employment at Metokote.  I would expect that some aggravation of an underlying pre-existing condition would be attributable to heavy work as she describes.  However, both medical and common sense suggests that after abstinence from heavy work, improvement should ensue if the symptoms were work-related.  The fundamental degenerative process itself is not caused by work.  Any aggravation of that should be temporary. 

(Ex. A, p. 8)

REASONING AND CONCLUSIONS OF LAW

The first issue to be resolved in this case is whether claimant sustained an injury arising out of and in the course of her employment.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).
The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union Et. Al., Counties, 188 N.W.2d 283 (Iowa 1971).

Claimant contends that she was not aware of the connection between the physical work that she described performing for this employer and her neck, shoulder, cervical spine and lumbar spine pain complaints.  Dr. Delbridge eventually offered the opinion, after treating claimant for several years, that it was his conclusion the work claimant did for this employer aggravated her preexisting degenerative problems and that therefore, claimant’s injury arose out of and in the course of her employment.  However, the undersigned finds quite telling the fact that notwithstanding the fact claimant was taken off work for 30 days in April 1999, claimant’s symptoms did not significantly improve.  Also, since not working for the employer in June 2001, and doing no other work other than working in a horse stable, claimant’s condition has remained the same.  Dr. Brenton has offered the opinion that common sense would suggest that after abstinence from heavy work improvements in her symptoms should have ensued.  It was his opinion that any aggravation of the claimant’s degenerative process was temporary at best.  The undersigned accepts the opinion of Dr. Brenton in this regard, and therefore holds that claimant did not sustain an injury, which arose out of and in the course of her employment as set forth in her petition.  As this conclusion resolves the case, no other issues will be addressed.  

ORDER

THEREFORE, it is ordered:

Claimant shall take nothing in File No. 1262035, and her petition is dismissed. 

That defendant shall pay to the Second Injury Fund of Iowa a civil penalty in the amount of one hundred and 00/100 ($100.00).  

That each side shall pay their own costs pursuant to rule 876 IAC 4.33.

That defendant shall file subsequent reports as required by this agency pursuant to rule 876 IAC 3.1.

Signed and filed this _____4TH  ______ day of April, 2003.

   ________________________







STEVEN C. BEASLEY
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