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STATEMENT OF THE CASE

Claimant, Richard Galvan, has filed a petition in arbitration and seeks workers’ compensation benefits from defendant John Deere Des Moines Works (self-insured employer).

This matter was heard by deputy workers’ compensation commissioner James F. Christenson on July 19, 2004 in Des Moines, Iowa.  The record consists of claimant’s exhibits 1-12, defendant’s exhibits A-O and the testimony of claimant and Charles Stewart Sr.

ISSUES


The parties submitted the following issues for determination:

1. Whether claimant’s sustained injuries which arose out of and in the course of employment on June 1, 2002.

2. Whether claimant’s claim for benefits is bared for failure to give timely notice under Iowa Code section 85.23.

3. Whether claimant’s claim for benefits is bared as an untimely claim under Iowa Code section 85.26.

4. Whether claimant is due temporary benefits from June 1, 2002 through May 9, 2003 relating to claimant’s alleged carpal tunnel syndrome.

5. Whether claimant sustained any permanent disability as the result of his injuries of June 1, 2002.

6. The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u) and 85.34(2)(m).

7. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant.

8. Whether claimant is entitled to costs for the payment of an independent evaluation under Iowa Code section 85.39.

9. Whether claimant is entitled to penalty benefits under Iowa Code section 86.13.

10. If claimant’s claim is compensable, if claimant’s attorney is entitled to attorneys fees for funds recovered by employer’s medical benefits plan.

FINDINGS OF FACT


The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:


Richard Galvan was 54 years old at the time of hearing.  Claimant completed the ninth grade before he quit high school.  Claimant has worked as a welder, a janitor, and a mail clerk.  He began employment with John Deere in December of 1971.


Claimant testified he first had carpal tunnel problems in his wrists in the early 1980’s.  He testified that he ultimately had a carpel tunnel release and returned to work six to eight weeks after the surgery.  Claimant testified his carpal tunnel problems in both wrists resolved subsequent to that surgery and did not return until the last two years in Department 27.  Medical records from 1983 indicate claimant was diagnosed with having bilateral carpal tunnel syndrome (Exhibit B).  In a letter dated February 24, 1984, Robert Jones, M.D., indicated claimant had a right carpal tunnel release on February 13, 1984.  Dr. Jones also opined that the bilateral carpal tunnel release was work related.  (Exhibit C)  Claimant testified John Deere denied liability for carpal tunnel in both of his upper extremities and he received no benefits.


Claimant testified that during his employment with John Deere he worked as a janitor, a jeep driver, and on the paint line.  He testified that during the last five years of his employment with John Deere he worked in Department 27 as a press punch operator.  Claimant testified his job as a press operator required him to work with pieces for farm equipment.  Claimant testified he averaged making 1,500 to 2,000 parts per day and, that at times parts could weigh up to 20 to 30 pounds a piece.  Claimant testified because of the repetitive motion of placing and taking parts out of boxes and putting them on the press, his wrists became sore.  Claimant testified because of an incentive work program every quarter, he was required to have a higher quota for parts made.  Claimant testified as production increased, his pain increased.  Claimant testified that during the last two years he worked at John Deere his wrists and hands became worse and he had difficulty keeping up with his quota due to pain.  Claimant testified that prior to coming to Department 27, he had no problems with his wrists or hands.  

Claimant testified that the noise level in Department 27 was also the worst in the John Deere plant.  He testified the noise was like someone continually beating a metal plate with a hammer.  Claimant testified he wore earplugs and earmuffs for protection.  He testified the noise level was so high that he could not hear somebody ten feet away from him.  

Claimant testified that approximately one year and nine months before he left John Deere he saw a company nurse regarding ringing in his ears and was told that it was part of the job. 

Charles Stewart Sr. testified he worked at John Deere from 1970 until November 2000, that he worked in Department 27, and that he worked close to claimant.  Mr. Stewart testified that Department 27 was the noisiest place in the plant and the noise level was like working around jets.  Mr. Stewart testified the noise level was so high that one had to yell loud to be heard by someone two feet away.  Mr. Stewart testified that pieces he worked on averaged 10-15 pounds apiece.  

On May 10, 2001, claimant saw Wesley Brown, M.D., complaining of pain radiating into his forearms and wrists.  Claimant was diagnosed with wrist and forearm tendonitis.  He was given modified duty, wrist splints and prescribed Motrin and ice.  (Ex. D)  

Claimant testified that approximately in April 2002 he was given a warning for not making quota.  Claimant testified that he was unable to make rate due to pain in his arms and wrists.  Claimant testified that if an employee gets two to three warnings they could be fired.  Claimant testified that if an employee is fired from John Deere they lose all benefits.  

Claimant testified his supervisor approached him and told claimant he needed to make more parts.  Claimant testified his supervisor told him he had one week to meet his quota and if he didn’t he would receive another warning.  Claimant testified that he could receive full benefits upon retirement because he was employed with John Deere for 30 years.  Claimant testified that he wanted to work until he was 58 and had no reason to retire.  Claimant testified he retired because he feared getting fired and losing his benefits.  Claimant testified his retirement from John Deere became effective June 1, 2002.

A John Deere Illness Report indicates that on May 10, 2002 claimant told a nurse at John Deere he was retiring on that day.  Claimant indicated that he had been “babying” his wrists for two years and believed he had carpal tunnel syndrome.  (Ex. D, p. 14)

On May 10, 2002, claimant completed an OSHA information form indicating he had discomfort on his left wrist.  Claimant indicated he noticed discomfort in his wrist for two years and the injury had occurred over time.  (Ex. D, p. 9)  On May 10, 2002, claimant was seen by Dr. Brown.  Dr. Brown diagnosed claimant as having left wrist tendonitis.  He prescribed anti-inflammatories, ice and wrist splints on the left arm.  He returned claimant to regular work duties.  (Ex. D, pp. 10-11)  

On August 22, 2002, claimant saw D. Schossow, D. O., complaining of lower back and wrist pain.  Dr. Schossow indicated claimant’s findings were consistent with carpal tunnel syndrome.  Claimant was given bilateral wrist splints.  A follow up exam with Dr. Schossow on September 26, 2002 notes claimant was still having a lot of hand pain, worse at night.  (Ex. 8)  

On September 30, 2002, claimant underwent nerve conduction studies for both upper extremities.  Findings indicated an early carpal tunnel on the left upper extremity.  (Ex. 3, p. 22)  On November 19, 2002, claimant was examined by Teri Formanek, M.D.  Dr. Formanek diagnosed claimant as having bilateral carpal tunnel syndrome.  At that time, claimant reported symptoms for approximately one year.  (Ex. 3, p. 23)  On December 4, 2002, claimant underwent a left carpal tunnel release by Dr. Formanek.  (Ex. 3, p. 24)  On December 12, 2002, Dr. Formanek referred claimant to occupational therapy.  At that time, claimant did not want further treatment except for a right wrist brace.  (Ex. 3, p. 25)  Physical therapy notes dated December 17, 2002 indicate claimant had symptoms in his left upper extremity for two to three years prior to surgery with increased severity during 2002.  (Ex. E, p. 15)

Claimant had follow up exams with Dr. Formanek in January, March, and April 2003.  Dr. Formanek diagnosed claimant as being status left carpal tunnel release and ulnar nerve symptoms. She release claimant from care on April 17, 2003.  In a letter dated May 9, 2003, Dr. Formanek opined claimant’s job at John Deere likely caused his symptoms to develop in his left upper extremity, that claimant had reached maximum medical improvement (MMI), and that claimant had a five percent permanent partial impairment to his left upper extremity.  (Ex. 3, p. 32)

In a report dated June 25, 2003, Richard Tyler, Ph.D., opined claimant’s sensorineural hearing loss and tinnitus was probably the result of claimant’s work with John Deere.  Dr. Tyler notes that there is no evidence suggesting claimant’s hearing loss was caused by anything other than his employment.  Dr. Tyler opined claimant had a 5.3 percent whole body impairment due to claimant’s tinnitus.  Dr. Tyler recommended claimant should not work around loud noise, that he be aware of areas where noise levels are unpredictable, and that he not work in dangerous situations where concentration is required.  Dr. Tyler based his opinions of claimant on one phone conversation, claimant’s responses to a questionnaire and a review of claimant’s medical records.  (Ex. 7)  

In deposition, Dr. Tyler testified the questionnaire he used to evaluate claimant was based on a format he developed with other physicians.  He testified the questionnaire was used to help evaluate and test treatment efficacy of tinnitus patients.  (Ex. O, pp. 14-17, 39, 42, Ex. N)  Dr. Tyler testified his questionnaire does not have a validity scale.  (Ex. O, pp. 40, 57, Ex. N)  He testified he is not aware of any other audiologist using this questionnaire for purposes of impairment ratings.  (Ex. O, p. 80, Ex. N)  Dr. Tyler testified his rating system for the questionnaire is subjective and is based upon claimant’s subjective responses.  (Ex. O, pp. 94-95, Ex. N)

On July 25, 2003, claimant was seen by John Kuhnlein, D.O., for the purposes of an independent medical evaluation (IME).  Dr. Kuhnlein opined claimant sustained bilateral carpal tunnel syndrome related to his employment with John Deere.  Dr. Kuhnlein opined claimant had a ten percent permanent partial impairment to the left upper extremity and a five percent permanent partial impairment to the right upper extremity.  (Ex. 5)

On June 7, 2004, Donna Bahls, M.D., performed an IME on claimant.  In a letter to defendant’s counsel, Dr. Bahls indicated claimant still complained of pain in his hands, wrists, and forearms.  Claimant also complained of numbness in both hands and difficulty with opening jars or grasping.  Dr. Bahls found claimant to have bilateral wrist pain and parastesia.  Dr. Bahls opined claimant’s work at John Deere could have caused a cumulative carpal tunnel syndrome on claimant’s left upper extremity.  She opined claimant had a five percent permanent partial impairment to the left upper extremity and no impairment to the right upper extremity.  Dr. Bahls also opined claimant had no restrictions related to either extremity.  (Ex. F, pp. 19-27)  

On June 9, 2004, claimant was seen by Douglas Hoisington, D.O., for an IME to evaluate hearing loss.  Dr. Hoisington diagnosed claimant as having sensorineural hearing loss and subjective tinnitus.  Dr. Hoisington opined claimant had a zero percent hearing loss.  Dr. Hoisington opined claimant’s hearing loss is related to a progressive disorder and is not related to noise exposure at John Deere.  Dr. Hoisington noted Dr. Tyler’s rating system for evaluating claimant’s tinnitus was “purely subjective.”  (Ex. H, p. 60)  Dr. Hoisington recommended claimant protect his ears from noise, be checked once every two years for hearing problems, and that claimant was a candidate for a hearing aid if desired.  (Ex. H)

In a response to Dr. Bahls’ IME, Dr. Kuhnlein, at claimant’s counsel’s request, indicated he believed claimant’s permanent partial impairment to his left upper extremity should be ten percent and not five percent.  Dr. Kuhnlein opined ten percent permanent partial impairment to the left upper extremity was appropriate because it was based upon a clinical exam and nerve conduction studies perform on claimant in 2003.  (Ex. 5, pp. 43‑44)

In a response to Dr. Kuhnlein, requested by defendant’s attorney, Dr. Bahls opined in a letter dated June 9, 2004, that it is inappropriate to use neurodiagnostic studies to determine an impairment rating claimant had, when claimant had not worked for John Deere for two years.  Dr. Bahls opined that based upon subjective physical findings and normal diagnostic studies, claimant had a zero percent functional impairment rating to the right upper extremity.  (Ex. F, pp. 28-30)

Audiology records from John Deere indicate that when claimant worked in Department 27 noise levels averaged 97 decibels.  (Ex. 1, p. 2)  According to John Deere’s records, Department 27 had one of the highest noise level of any department in the Des Moines plant.  (Ex. 1, pp. 4-14)

Claimant had his hearing tested in 1971.  In 1971, claimant had no difficulty hearing bilaterally.  By the end of claimant’s employment with John Deere, claimant’s hearing had gotten worse particularly in higher frequencies.  (Ex. 2, pp. 16-21)  Records dating back to 1985 indicate claimant was annually given a hearing questionnaire asking about hearing health.  In response to the questionnaire claimant indicated he had no hearing problems in 1985.  In the last two questionnaires claimant noted he had hearing problems that came on gradually.  (Ex. G, pp. 33-57)  

Claimant testified that when he left John Deere he earned $1,400.00 a week.  He testified that after his carpal tunnel release he did not call John Deere to attempt to return to work.  

Claimant testified since leaving John Deere he has done temporary work through Kelly Temporary Agency.  He testified that he worked at EDS putting candy into bags in a line but could not continue the work due to wrist pain.  He testified that in early 2004 he got a job at Mercy Hospital parking cars for $7.35 per week for 40 hours a week.

Claimant testified his tinnititus is more a problem when he sleeps or reads.  Claimant testified that he has a constant ringing or humming in his ears.  He testified he has difficulty sleeping and puts on a fan to create white noise.  Claimant testified he began to have a buzzing sound in his ears approximately the last year and a half he worked for John Deere.  Claimant testified that he retired from John Deere because of his problems with his hands and wrists and not because of his tinnitus.

CONCLUSIONS OF LAW


The first issue to be determined is if claimant sustained injuries that arose out of and in the course of employment on June 1, 2002. 

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to reasonable person.  The date of manifestation inherently is a fact based determination.  The fact finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc, 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W. 2d 368 (Iowa 1985)


Claimant makes a claim for two injuries.  Claimant contends he sustained a bilateral carpal tunnel injury and tinnitus on June 1, 2002 that arose out of and in the course of his employment.  Claimant testified he injured both of his upper extremities as a result of the repetitive work he performed at John Deere.  Drs. Formanek and Kuhnlein both opined claimant’s bilateral carpal tunnel was caused by his work activities at John Deere.  Even Dr. Bahls, who disagrees regarding the functional impairment claimant may have, does not disagree that claimant’s carpal tunnel is work related.


Regarding the tinnitus claim, claimant testified that he noticed buzzing or humming in his ears approximately one and a half years prior to his retirement from John Deere.  Testimony from claimant and Mr. Stewart, Dr. Hoisington’s report and other records submitted into evidence indicate claimant’s work area with John Deere was extremely loud, and may have exceeded OSHA standards for noise.  Claimant testified that prior to moving to Department 27, his hearing was fine.  He has testified that after leaving Department 27 he suffers from loss of hearing, and humming and buzzing in his ears.  Dr. Tyler has opined that claimant’s tinnitus is related to his work at John Deere.  While Dr. Hoisington has opined claimant’s hearing loss is progressive in nature and may not be work related, he gives no causal link regarding tinnitus.  


Claimant made a claim for occupational hearing loss benefits under Iowa Code chapter 85B.  While claimant sustained hearing loss of some higher frequency sounds, the evidence indicates claimant sustained no measurable hearing loss under Iowa Code section 85B.4.  For that reason, claimant is not entitled to occupational hearing loss benefits under Iowa Code section 85B.  


For the reasons detailed above, it is concluded that claimant has proved he sustained a bilateral carpal tunnel injury and tinnitus that arose out of and in the course of his employment.


The next issue to be determined is whether claimant’s claim for benefits is bared for failure to give timely notice pursuant to Iowa Code section 85.23.  

Section 85.23 requires an employee to give notice of the occurrence of an injury to the employer within 90 days from the date of the occurrence, unless the employer has actual knowledge of the occurrence of the injury.

The purpose of the 90-day notice or actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notice is met when the employer, as a reasonably conscientious manager, is alerted to the possibility of a potential compensation claim through information which makes the employer aware that the injury occurred and that it may be work related.  Dillinger v. City of Sioux City, 368 N.W.2d 176 (Iowa 1985); Robinson v. Dep't of Transp., 296 N.W.2d 809 (Iowa 1980).  The time period for giving notice does not begin to run until the claimant as a reasonable person, should recognize the nature, seriousness and probable compensable character of the injury.  The reasonableness of claimant's conduct is to be judged in light of claimant's education and intelligence.  Claimant must know enough about the condition or incident to realize that it is both serious and work connected.  Positive medical information is unnecessary if information from any source gives notice of the condition's probable compensability.  Robinson, 296 N.W.2d at 812.  The 90-day notice requirement is met if the employer informs the employee within 90 days of when an employee becomes aware the injury impacts his or her employment.  Venenga v. John Deere, 498 N.W.2d 422 (Iowa App. 1993).

Failure to give notice is an affirmative defense which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Comm'n, 229 Iowa 700, 295 N.W. 91 (1940).


Defendant contends claimant failed to give timely notice of his bilateral carpel tunnel and tinnitus injuries.  Regarding claimant’s bilateral carpal tunnel, claimant testified that in May 2002 he informed his supervisors and medical staff at John Deere that his wrists and arms were sore from work.  Records from John Deere indicate claimant notified his employer that claimant thought he had carpal tunnel syndrome.  (Ex. D, pp. 9-14)  Based on the exhibits and claimant’s testimony, it is concluded that claimant timely notified his employer of an injury to his upper extremities.


Defendant contends that claimant did not provide John Deere with notice of his tinnitus until claimant filed his petition for benefits on or about June 18, 2003.  Claimant testified that he notified John Deere’s medical staff of ringing in his ears several times and was told by staff that this was a natural part of the job.  


On August 16, 2001, claimant did fill out a hearing questionnaire indicating that he had hearing problems that had been coming on slowly.  A second, similar questionnaire is undated, although, based on the manner presented, it is assumed this questionnaire was completed after August 16, 2001.  (Ex. G, pp. 54-57)  John Deere medical department records do show claimant notified his employer of carpal tunnel syndrome.  The same records do not indicate claimant indicated to the medical department of ringing or buzzing in his ears.  (Ex. D, pp. 12-14)  Claimant testified he noticed ringing in his ear the last year he worked for John Deere.  Claimant knew the ringing was caused by work.  He testified if he only suffered ringing in his ears, and not carpal tunnel, he would still be employed with defendant employer.  Claimant was not made aware he had a disability from his tinnitus until the report issued by Dr. Tyler on June 25, 2003.


Claimant gave notice of hearing problems to John Deere as far back as August 16, 2001.  He did give notice of a cumulative injury in May of 2002.  Claimant testified he complained of hearing problems several times to medical staff.  Although the complaints are not shown in John Deere’s own medical records, I find claimant’s testimony regarding notice credible.  Claimant did not learn his tinnitus impacted his employment until the report from Dr. Tyler.  For these reasons, it is concluded that claimant gave timely notice to John Deere regarding his tinnitus.


The next issue to be discussed is whether claimant’s claim for benefits is barred as an untimely claim under Iowa Code section 85.26.  


An original proceeding for benefits must be commenced within two years from the date of the occurrence of the injury for which benefits are claimed or within three years from the date of the last payment of weekly compensation benefits if weekly compensation benefits have been paid.  Iowa Code section 85.26(1).  Under the rule, the time during which a proceeding may be commenced does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probably compensable character of the condition.  The reasonableness of claimant’s conduct is to be judged in light of claimant’s education and intelligence.  Claimant must know enough about the condition to realize it is both serious and work connected.  Orr v. Lewcent. School District, 298 N.W.2d 256 (Iowa 1980).  


The last day of work for an employee has been used as the date of injury in other cumulative injury cases.  Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992).  The last day of employment has been found to be an appropriate manifestation date because whatever impact the injury and disability will have on the employee’s employability will become manifested when the employee leaves the employer’s workforce.  Meier v. John Deere Dubuque Works of Deere & Company, File No. 5002128 (App. July 22, 2004).


Failure to timely commence an action under the limitation statute is an affirmative defense which defendant must prove by a preponderance of the evidence.  Delong v. Highway Commission, 229 Iowa 700, 295 N.W.91 (1940); Venenga v. John Deere Component Works, 498 N.W.2d 422 (Iowa App. 1993).  Under the holding in Tasler, claimant’s date of injury is June 1, 2002.  Claimant’s petition was filed within two years of June 1, 2002 and neither his carpal tunnel or tinnitus claim would be barred.


Defendant contends claimant was diagnosed with carpal tunnel syndrome in 1984 and because claimant’s petition was filed in July 2004, claimant’s petition is untimely.  The record indicates claimant was diagnosed with bilateral carpal tunnel syndrome in 1983 and had a right carpal tunnel release in February 1984.  The injury was found to be work related yet John Deere denied liability.  Claimant testified that following his 1984 surgery his carpal tunnel problems resolved.  Claimant testified he had no further problems with his wrists or arms until he began to work in Department 27 and until approximately two years before he retired from John Deere.  There is no evidence in the record that claimant sought any medical treatment for his upper extremity pain between 1984 and 2001.  There is no expert opinion linking claimant’s 1984 bilateral carpal tunnel problems to his bilateral carpal tunnel problems in 2002.  For these reasons claimant’s carpal tunnel injury is not barred.  


The next issue to be determined is if claimant is entitled to temporary benefits. 

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, 312 N.W.2d 60 (Iowa Ct. App. 1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).


Claimant retired from John Deere on June 1, 2002.  Claimant testified he retired because he was not able to make rate due to pain in his arms.  No doctors restricted claimant from working.  Claimant’s left carpal tunnel release was on December 4, 2002.  Claimant was found to reach MMI on May 9, 2003.  Claimant is due healing period benefits from December 4, 2002 through May 9, 2003.  


The next issue to be determined if claimant sustained a permanent disability as a result of his bilateral carpal tunnel and tinnitus injury of June 1, 2002.  The law regarding burden of proof and causation discussed above is applicable and will not be repeated.  


Determination of functional disability is not limited to impairment ratings.  Miller v. Lauridsen Foods, 525 N.W.2d 417 421 (Iowa 1994)  Lay testimony may be considered an evaluating scheduled members.  Haynes v. Second Injury Fund, 547 N.W.2d 11, 13 (Iowa App. 1996)


Claimant testified he continues to have buzzing and ringing in his ears two years after leaving John Deere.  He testified his tinnitus makes it difficult for him to sleep or concentrate.  Dr. Tyler opines claimant has a permanent injury to his ears as the result of tinnitus.


Claimant had a left carpal tunnel release in December 2004.  He has been rated as having a five percent permanent partial impairment to the left upper extremity by Dr. Formanek and Dr. Bahls.  Claimant testified that Dr. Formanek recommended a right carpal tunnel release.  Claimant testified he chose not to have a right carpal tunnel surgery because his left carpal tunnel release had not made his arm noticeably better.  Dr. Formanek diagnosed claimant as having bilateral carpal tunnel and also found claimant to have a positive Phalen and Tinels test for his right upper extremity.  Medical records from Dr. Formanek indicate claimant’s specifically requested no further treatment on his right upper extremity.  (Ex. 3, p. 25)  Claimant testified that since leaving John Deere he has tried to do other production line work but cannot because of pain in his wrists.  


Dr. Kuhnlein has opined claimant has a five percent permanent partial impairment to his right upper extremity because of his symptoms and because of a positive Tinels and Phalens test.  Claimant has been found to have a loss of range of motion in both wrists.  (Ex. F, p. 26)  Dr. Bahls opined claimant had no permanent partial impairment to the right upper extremity primarily because claimant had normal nerve conduction studies in the right upper extremity.


Claimant testified that he continues to have pain and loss of strength in both his wrists and hands two years after retiring from John Deere.  His testimony is corroborated by the findings of permanent partial impairment to the right upper extremity by Dr. Kuhnlein.  Testing has indicated that he has a loss of sensation and range of motion in the right upper extremity.  For these reasons and others detailed above, it is concluded claimant has proven he sustained a permanent partial extremity both to his right and left upper extremities.  


The next issue to be discussed is claimant’s entitlement to permanent partial disability benefits.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593 258 N.W. 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Benefits for permanent partial disability of two members caused by a single accident is a scheduled benefit under section 85.34(2)(s); the degree of disability must be computed on a functional basis with a maximum benefit entitlement of 500 weeks.  Simbro v. Delong's Sportswear, 332 N.W.2d 886 (Iowa 1983).


Claimant was 54 years old at the time of the hearing.  He completed the ninth grade.  Most of his work life has been spent performing manual labor.  Claimant was found to have a five percent permanent partial impairment to his left upper extremity by Dr. Formanek and Dr. Bahls and a ten percent by Dr. Kuhnlein.  Because Dr. Formanek performed surgery and treated claimant for approximately half a year, I find his opinions regarding claimant’s left upper extremity more convincing.  For those same reasons, I also find Dr. Formanek’s opinions regarding claimant’s restrictions more convincing than those of Dr. Kuhnlein.  Dr. Kuhnlein found claimant to have a five percent permanent partial impairment to his right upper extremity.  Dr. Bahls found claimant to have no permanent partial impairment to his right arm.  As detailed above, because Dr. Kuhnlein’s opinions regarding permanency are echoed by claimant’s testimony, and because claimant has loss of sensation and range of motion in the right upper extremity, I find Dr. Kuhnlein’s rating for claimant’s right upper extremity more convincing. 


Two years after leaving John Deere, claimant still suffers from tinnitus.  Claimant testified he has difficulty sleeping and hearing people when they talk in a group.  Based on the evidence submitted, I find Dr. Tyler’s rating techniques for tinnitus less than objective and questionable.  Despite that, it is undisputed from the evidence that claimant has a permanent disability from his tinnitus.


When claimant left John Deere he earned approximately $1,400.00 a week.  As a valet car parker, he earns approximately $290.00 a week.  Claimant testified that because of the pain in his wrist he is unable to perform production line work.  He testified he has difficulty reading and sleeping due to his tinnitus.  When all relevant factors are examined claimant has a 30 percent loss of earning capacity or industrial disability as a result of his June 1, 2002 bilateral carpal tunnel injury.  Claimant is entitled to 150 weeks of permanent partial disability benefits.  


The next issue to be determined is if there is a causal connection between claimant’s injury and the medical expenses claimed by claimant.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).


As discussed above, claimant’s injury of June 1, 2002 is found to be causally connected to claimant’s disability.  Defendant is liable for any expenses related to treatment of claimant’s bilateral carpal tunnel syndrome.  


The next issue to be determined is if claimant is entitled to costs for the payment of an independent evaluation under Iowa Code section 85.39.  Claimant’s seeks reimbursement for IME’s by Dr. Tyler (Ex. 7, p. 77) and Dr. Kuhnlein (Ex. 5, p. 45).  


Iowa Code section 85.39 provides, in relevant part:

If an evaluation of permanent disability has been made by a physician retained by the employer and the employee believes this evaluation to be too low, the employee shall, upon application to the commissioner and upon delivery of a copy of the application to the employer and its insurance carrier, be reimbursed by the employer the reasonable fee for a subsequent examination by a physician of the employee's own choice, and reasonably necessary transportation expenses incurred for the examination. The physician chosen by the employee has the right to confer with and obtain from the employer-retained physician sufficient history of the injury to make a proper examination. 

The records indicate claimant was interviewed by Dr. Tyler on June 9, 2003 and Dr. Tyler’s report was issued on June 25, 2003.  Claimant was examined by Dr. Hoisington on June 9, 2004.  Claimant was examined by Dr. Kuhnlein on July 25, 2003 and was examined by Dr. Bahls on June 7, 2004.  Iowa Code section 85.39 requires that there be an impairment rating for an employer retained physician before claimant is due reimbursement for an IME rating by a doctor of his choice.  Because the impairment ratings from Drs. Hoisington and Bahls, the employer retained physicians, were obtained after claimant’s exam by Drs. Tyler and Kuhnlein, claimant is not due reimbursement for an IME pursuant to Iowa Code section 85.39.


The next issue to be determined is whether defendant is liable for penalty benefits under Iowa Code section 86.13.


In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  In the present case, the insurer sent the checks to the employer, not to the claimant.  The employer then delivered the checks to the claimant.  In this case, payment is not “made” for penalty purposes until the claimant actually receives the check.  See Id. at 235.


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

Defendant contends that claimant was diagnosed with bilateral carpal tunnel in 1984 and that the bilateral carpal tunnel syndrome claimant sustained in 2002 was diagnosed and causally linked to his employment almost two decades before claimant filed his petition.  (Employer’s post hearing brief p. 6)  Claimant testified in both his deposition and at hearing that his wrist pain in 1984 resolved and did not reoccur until his last few years at John Deere.  There is no expert opinion in any of the medical records submitted causally linking claimant’s 1984 carpal tunnel syndrome to a carpal tunnel syndrome occurring nearly two decades later.  Given the lack of opinion causally linking the 1984 carpal tunnel syndrome to one occurring two decades later, the undersigned finds that it was unreasonable to contend claimant’s claim for benefits for his left upper extremity were barred by the statute of limitations.  A 30 percent penalty is proper.  


Dr. Formanek found claimant to have a five percent permanent partial impairment to his left upper extremity.  On June 7, 2004, Dr. Bahls agreed with that opinion.  Defendant offered no explanation why it failed to pay the five percent impairment rating upon receipt of Dr. Bahls’ independent medical evaluation.  As noted, because defendant has a reasonable argument for not paying benefits beyond the schedule for claimant’s left upper extremity, penalty should only be assessed based upon the five percent rating to the left upper extremity.  Defendant should have paid claimant 12.5 weeks at a rate of $774.48.  Defendant is liable for penalty of $2,904.30 ($774.48 times 12.5 weeks times 30 percent).


The final issue to be determined is if claimant’s attorney is entitled to attorney fees for funds recovered by the defendant employer’s medical benefit plan.  


Claimant’s attorney argues that reading Iowa Code section 85.22(1) and Iowa Code section 668.5 in conjunction entitles claimant’s attorney to fees for any funds that may be recovered by defendant employer’s medical benefit plan.  The John Deere medical plan is not a party to this action.  There is no indication that claimant’s counsel has an agreement with the health care plan to perform subrogation for the plan.


As both counsel indicate, Iowa Code section 85.22 is silent as to this issue.  Both parties also point out that Iowa Code section 668.5 expressly applies only to personal injury actions in which the Iowa Comparative Fault Act applies.  A common maxim of statutory construction is that the expression of one thing implies the exclusion of another and that legislative intent is expressed by omission as well as inclusion.  Bennett v. Iowa Dept. of Natural Resources, 573 N.W.2d 25 (Iowa 1997).  Because the legislature omitted any reference for the recovery of attorney fees in this situation under Iowa Code section 85.22(1), and because Iowa Code section 668.5(3) specifically relates to personal injury actions where the Iowa Comparative Fault Act applies, claimant’s request for attorney fees on medical expenses that may be recouped by the John Deere medical benefits plan is denied.

ORDER


THEREFORE, IT IS ORDERED:


That defendant shall pay healing period benefits from December 4, 2002 through May 9, 2003 at the rate of seven hundred seventy-four and 48/100 dollars ($774.48).


That defendant pay claimant one hundred fifty (150) weeks of permanent partial disability benefits at the rate of seven hundred seventy-four and 48/100 dollars ($774.48) a week from May 10, 2003.


That defendant shall pay accrued weekly benefits in lump sum.


That defendant shall pay interest on the unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.


That defendant also pay two thousand nine hundred four and 30/100 dollars ($2,904.30) in penalty benefits as discussed herein.


That defendant shall pay medical expenses related to claimant’s bilateral carpal tunnel syndrome as detailed in Exhibit 9.


That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).


That defendant shall pay costs of this matter pursuant to rule 876. IAC 4.33.

Signed and filed this ____30th_______ day of September, 2004.

   ____________________________
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