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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DONNA WILLIAMS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5037111
PERRY LUTHERAN HOME,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

FIRST COMP,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________
STATEMENT OF THE CASE

This matter was heard on March 22, 2012, at Des Moines, Iowa and fully submitted on May 23, 2012.  The record in the case consists of claimant’s exhibits 1 through 22; defendants’ exhibits A through E, as well as the testimony of the claimant.  Defendants stipulated the defendants would pay for the independent medical examination (IME).

ISSUES

The parties submitted the following issues for determination:

1. The claimants’ gross earnings and the resulting weekly rate.

2. The extent of claimant’s permanent partial disability.

3. Assessment of costs.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds: 

Donna Williams, claimant, at the time of the hearing was 59 years of age.  Claimant suffered a stipulated work injury on February 15, 2010, when she fell while working for Perry Lutheran Home, defendant.  First Comp is the insurance carrier defendant in this case.

Claimant went to tenth grade and did not complete high school.  She obtained a GED in 1974.  The only additional formal education claimant received is her CNA certification, in June 1989.  (Exhibit 21, page 13)  The claimant's employment history shows she has been a CNA in a number of facilities.  She has had two periods of employment for the defendant, Perry Lutheran Home, 2006 through 2008 and 2009 through present.  (Ex. 10, pp. 65, 66)  Claimant testified she worked eight days per pay period at the time of her injury in February 2010.  Claimant works the night shift as a CNA for defendant.  Claimant described her work as answering the call lights of residents, assisted residents to restrooms and with cleaning, providing ice water, cleaning wheel chairs and charting.  (Transcript, internal pages 16 – 18) 

On February 15, 2010, claimant fell at work. Claimant was passing ice water and slipped.  Claimant fell and hit her right shoulder.  Claimant is right hand dominate. Claimant continued to work her shift.  Claimant came to work the next day and had difficulty moving her arm.  The employer’s director of nursing referred claimant to Steven Sohn, M.D.

On February 16, 2010, Dr. Sohn examined claimant.  X-rays did not show fraction or dislocation.  Dr. Sohn prescribed medication and use of a sling.  (Ex. 1, p. 1)

Dr. Sohn referred claimant to physical therapy in March 2012 and in April 2010 referred claimant to Brian Crites, M.D., for an orthopedic evaluation.  (Ex. 1, p. 1)

Dr. Crites examined claimant on April 28, 2010.  His assessment was right shoulder pain and recommended an MRI.  (Ex. 4, pp. 27, 28)  On June 16, 2010, Dr. Crites reviewed the MRI of claimant’s right shoulder.  His assessment was, “Rotator cuff tear, right shoulder, with acromioclavicular joint arthropathy.”  (Ex. 4, p. 30)  He recommended surgery.  Claimant had a right shoulder procedure performed by Dr. Crites on July 15, 2010.  (Ex. 2, p. 2)  Claimant underwent arthroscopy of the right shoulder with extensive debridement and biceps tendon release, as well as subacromial decompression and distal clavicle excision, as well as rotator cuff repair.  (Ex. 7, p. 42)  On November 17, 2010, Dr. Crites increased claimant’s lifting restriction to 5 pounds and noted claimant had excellent rotator cuff strength and recommended aggressive range of motion therapy.  (Ex. 4, p. 34)

On January 5, 2011, Dr. Crites determined the claimant was at maximum medical improvement.  He assigned a 12 percent impairment to the whole person.  (Ex. 4, p. 35)  A Patient Status Report completed on January 5, 2011, by Dr. Crites, while indicating claimant had no restrictions, also noted claimant was to have “No repetitive, overhead activities.”  (Ex. 8, p. 57)  A January 17, 2011, note by case manager Marsha Armstrong stated, “Ms. Williams' employer accommodated the permanent restriction as there is minimal overhead activities performed as a nursing assistant.”  (Ex. 20, p. 124)  On March 19, 2012, Dr. Crites wrote to defendants’ attorney the claimant’s shoulder status, on January 5, 2011, did not warrant any restrictions.  Dr. Crites stated claimant could lift up to 100 pounds without increasing the risk of further damage to her shoulder.  (Ex. C, p. 1)  

On September 13, 2011, Robin Epp, M.D., performed an IME of the claimant.  (Ex. 7, pp. 40 – 47)  Dr. Epps diagnoses was:
1. Cervical pain with radicular symptoms.

2. Right shoulder rotator cuff tear, status post arthroscopy of the right shoulder with extensive debridement and biceps tendon release and distal clavicle excision on July 15, 2010, by Brian Crites, M.D.

(Ex. 7, p. 45)  


Dr. Epp provided a 6 percent impairment rating to the whole body due to the shoulder injury.  Dr. Epp provided restrictions of lifting, pushing, pulling and carrying to 20 pounds from floor to shoulder and no lifting above the shoulder.  She recommended against the use of vibratory power tools.  (Ex. 7, p. 47)  Dr. Epp does not differentiate as to what restrictions were due to claimant’s shoulder injury and her alleged neck injury.

On January 12, 2012, David Boarini, M.D., examined the claimant.  He noted claimant’s primary complaints were raising her right arm and shoulder pain.  Dr. Boarini wrote, “She has marked restriction in abduction of the right shoulder even to passive motion.” (Ex. A, p. 1) 

Claimant testified that she lost some hours after her injury and was working four days one week and three days the next week.  At the time of her injury, she worked four days per week.  Claimant works additional hours and some overtime when requested by the employer. 

Claimant testified she currently has difficulty in reaching over her head and cannot bring her right arm straight out in the front.  Claimant has muscle spasms in her bicep a couple of times a week. . Claimant has started to use her left arm for more activities such as vacuuming, carrying water pitchers and uses more assistance from nurses on staff when moving residents than before her injury.  (Tr. int. pp. 26, 27, and 29) 

Claimant has requested payment of costs in the amount of $2,381.68.  (Ex. 22, p. 148)  Of these costs, defendants have agreed to pay the IME costs of $2,177.50.  The remaining costs are $100.00 for filing the petition, service cost of $11.18 and $93.00 for deposition of the claimant.  These costs are allowable under 876 IAC 4.33 and are awarded to claimant. 

REASONING AND CONCLUSIONS OF LAW

The parties have stipulated claimant has sustained an industrial disability. The parties do not agree as to the extent of the industrial disability.  

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man. "Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961). Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

All three doctors, Dr. Crites, Dr. Boarini and Dr. Epp agree claimant has a loss of range of motion in her right shoulder due to her work injury and surgery. 

Claimant was still employed by defendants at the time of the hearing in the same position she had before her injury.  Claimant has received favorable reviews from her employer after her injury.  Claimant appears to enjoy her work for Perry Lutheran Home and they find her to be a good employee.  Claimant has a limited education.  Claimant’s work history is for all practical purposes limited to CNA work.  Her age and education level are not positive factors.  I find claimant is restricted from repetitive overhead lifting due to her right shoulder injury.  Claimant is able to obtain assistance from other staff for lifting or positioning residents, however, no special accommodations have been made by the employer.  Considering all of the factors of industrial disability, I find claimant has suffered a 30 percent loss of earning capacity.  Claimant has a 30 percent industrial loss entitling her to 150 weeks of benefits.

The parties dispute what weeks should be used to determine the claimant’s average weekly wage.

If the employee is paid on a daily or hourly basis or by output, weekly earnings are computed by dividing by 13 the earnings over the 13-week period immediately preceding the injury.  Any week that does not fairly reflect the employee’s customary earnings that fairly represent the employee’s customary earnings, however.  Section 85.36(6).

Claimant submitted a wage calculation that excluding the weeks ending February 9 and January 17, 2010 as unrepresentative of claimant earnings.  (Ex. 17, p. 93)  I find the calculation by the defendants detailed in their brief, page 7, to be the correct calculation.  Claimant testified she worked four days a week plus some overtime at the time of her injury.  None of the weeks chosen by the defendants appears unrepresentative.  While the week ending January 17, 2010, is lower than all the other weeks, it appears to be the customary earnings of the claimant.  Claimant has not proven that weeks chosen by defendants do not fairly represent her customary earnings.  I find claimant's average weekly wage to be $389.63 and her weekly rate to be $253.18. 
ORDER

THEREFORE, IT IS ORDERED:
The weekly rate for healing period and permanent partial benefits is two hundred fifty-three 18/100 dollars ($253.18) per week.
Defendants shall pay claimant one hundred fifty (150) weeks of permanent partial disability benefits at the rate of two hundred fifty-three 18/100 dollars ($253.18) per week commencing January 5, 2011.

Defendants shall pay costs of two thousand three hundred eighty-one and 68/100 dollars ($2,381.68).
Defendants shall pay interest as required by law and additional reports as required by this agency.

Any past due amounts shall be paid to claimant in a lump sum.

Defendants shall have a credit of sixty (60) weeks of benefits previously paid at the rate of two hundred fifty-nine and 89/100 dollars ($259.89).

Signed and filed this ___24th ____ day of September, 2012.

   __________________________







  JAMES F. ELLIOTT






                      DEPUTY WORKERS’ 






COMPENSATION COMMISSIONER

Copies to:

Jean Mauss

Attorney at Law

6611 University Ave, Suite 200

Des Moines, IA  50324-1655

jmauss@msalaw.net
Kent M. Smith

Attorney at Law

PO Box 36

Cedar Rapids,  IA  52406-0036

ksmith@scheldruplaw.com
JFE/kjw
� The alleged neck injury was not considered with this claim.  





5 IF  = 6 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


