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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

DANIEL KERR,
  :

   File No. 1281668



  :


Claimant,
  :             



  :                  

vs.

  :

   A L T E R N A T E



  :          

CASE CORPORATION,
  :

M E D I C A L   C A R E



  :                 


Employer,
  :

      D E C I S I O N


Self-Insured,
  :              


Defendant.
  :


  :    HEAD NOTE NOS:  2501; 2502; 2701

  :         

______________________________________________________________________

STATEMENT OF THE CASE


This is a contested case proceeding under Iowa Code section 17A.  Claimant sustained a work-related injury on March 16, 2000, and now seeks alternate medical care under Iowa Code section 85.27 and rule 876 IAC 4.48.


Claimant filed his third petition for alternate medical care on September 22, 2003.  The hearing administrator set the date for a telephone hearing on October 2, 2003, at 8:30 a.m.


At the conclusion of his petition, claimant stated:

The claimant continues to suffer from debilitating and extreme pain in his left shoulder.  He clearly needs additional treatment.  His current authorized physician has abandoned care as he does not know what additional care should be offered.

Dr. Jameson has recommended in his report further treatment that should be undertaken fixing his left shoulder.  The Claimant requests that the Workers’ Compensation Commissioner authorize alternate care with respect to this matter.


Defendant filed its answer on September 24, 2003.


The hearing was held by telephone.  The proceedings were recorded by audio means.  The audiotape is the official record of the proceedings.


Claimant testified.  He offered exhibits marked, claimant’s exhibits 1-7.  Defendant offered exhibits marked, defendant’s exhibits A1, A2, A3 and B1.  All exhibits were admitted.  

An order signed by the workers' compensation commissioner delegated final agency action to the deputy workers’ compensation commissioner.  The order provided that:

The deputy workers’ compensation commissioner presiding at the contested case in an application for alternate medical care, pursuant to rule 876 IAC 4.48, is hereby delegated the authority to issue the final agency decision on the application, Iowa Code section 86.3.  There is no right of intra-agency appeal on this decision.  Continental Telephone Co. v. Colton, 348 N.W.2d 623 (Iowa 1984) and LeaseAmerica Corp. v. Iowa Dept. of Revenue, 333 N.W.2d 847 (Iowa 1983).

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Iowa Code section 85.27(4) provides, in relevant part:


For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.


An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Company, 528 N.W.2d 122 (Iowa 1995).

Under the statute on alternate medical care, the employer is permitted to choose the care.  Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997).  The question of reasonable care is a question of fact. 


An employer’s right to select the provider of medical treatment to an injured worker does not include the right to determine how an injured worker should be diagnosed, evaluated, treated, or other matters of professional medical judgment.  Assman v. Blue Star Foods, declaratory ruling, File No. 866389 (May 19, 1988).


The employer is not entitled to interpose its judgment in contravention of the recommendation of the authorized treating physician.  The employer’s failure to follow recommendations of an authorized physician is a failure to provide reasonable treatment pursuant to Iowa Code section 85.27.  Boggs v. Cargill, Inc., File No. 1050396 (Alt Care Dec. January 31, 1994).

When evidence is presented to the commissioner that the employer authorized medical care has not been effective and that such care is “inferior or less extensive” than other available care requested by the employee, the commissioner is justified by section 85.27 to order alternate care.  Pirelli-Armstrong, at 437.

“Determining what care is reasonable under the statute is a question of fact.”  Long v. Roberts Dairy Company, 528 N.W.2d 122, 123 (Iowa 1995).

The employer’s obligation turns on the question of reasonable necessity, not desirability.  Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983). 

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e).  Claimant has the burden to prove the care offered is unreasonable.  Long, 528 N.W.2d 122, 123.

Claimant has the burden to prove the care offered is unreasonable.  Long, 528 N.W.2d 122, 123.

In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.

The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” than other available care requested by the employee.  Long; 528 N.W.2d at 124; Pirelli-Armstrong Tire Co.; 562 N.W.2d at 437.


In a prior proceeding, a deputy workers’ compensation commissioner awarded alternate medical care to R. Kumar Kadiyala, M.D., Ph.D., from Mitchell H. Paul, D.O.  Dr. Kadiyala practices orthopedic surgery at the University of Iowa.  He performed three surgeries on claimant’s left shoulder, left elbow, and right elbow.  He has an excellent reputation as an orthopedic surgeon.  Currently, Dr. Kadiyala recommends a referral to a pain clinic for treatment of claimant’s chronic pain.  Defendant is willing to provide the treatment at the pain clinic.  Claimant has ambivalent feelings about attending a pain clinic.  He wants additional surgeries.


Claimant now requests alternate medical care with Theron Q. Jameson, D.O., the medical partner of Dr. Paul.  In short, claimant desires to return to the original orthopedic clinic from which he sought alternate medical care.  Claimant appears to be engaging in a “musical chair” approach to treatment as he has also sought care from his own personal physician, Robert Pogue, M.D.


Dr. Kadiyala has provided reasonable and necessary treatment to claimant.  He best describes the quality of care he has rendered to claimant.  In his report of September 25, 2003, Dr. Kadiyala writes:

The care he has obtained from us involves left shoulder arthroscopic decompression subsequent ulnar nerve transpositions on both arms.  I feel most of the symptoms are chronic pain in nature, most likely associated with his overall state of health.  I have addressed his shoulders, nerves in his elbows, obtained EMG studies, and evaluated radiographs in his wrist as well as examined his hand and wrist.

The complaints that Mr. Kerr continues to identify, I honestly do not believe can be helped with surgical treatment, the EKG performed by Dr. Dhuna not withstanding.

Of note, prior to Mr. Kerr’s first surgery with me, a MRI was obtained of his left shoulder in the Fall of 2000.  The MRI revealed evidence of a rotator cuff tendinopathy, possible partial rotator cuff tear, no obvious tear.  Initial arthroscopy at his first surgery with me indicated that were [sic] was no demonstrable lesion of the rotator cuff that required surgery.  As such, he underwent a subacromial decompression.  As he has undergone arthroscopic evaluation, and there has been no subsequent traumatic event, I do not feel that repeat MRI would be useful.

Regarding statements that I abandoned care, I disagree.  I indicated to Mr. Kerr that I do not feel that surgical intervention would help his symptoms.  I offered to provide a referral to the Pain Service to help with this.  I have sent letters to his primary care physician outlining what I think needs to be done, as this is more chronic in nature, and will not be addressed by the services of an orthopedic surgeon.

I must also emphasize that this is not a situation where I have ignored Mr. Kerr.  He saw multiple physicians prior to his initial visit to see me.  He has undergone careful evaluation, and he has undergone three surgeries by me.  I would be surprised to see if anyone feels that that is consistent with ignoring a patient’s needs or complaints.

(Defendant’s Exhibit A-1 and A-2)


Dr. Kadiyala’s recommendation for a pain clinic is reasonable, given the diagnosis of chronic pain.  Dr. Kadiyala has hardly abandoned claimant.  Claimant should give every consideration to attending the recommended pain clinic.  Failure to comply may result in adverse consequences for claimant.

ORDER

THEREFORE,


Claimant’s petition for alternate medical care is denied.

Signed and filed this ____2nd____ day of October, 2003.

   ___________________________






        MICHELLE A. MCGOVERN







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. Nicholas G. Pothitakis

Attorney at Law

P.O. Box 337                                       

Burlington, IA 52601-0337

Mr. Peter J. Thill

Attorney at Law

111 E 3rd Street, Ste. 600                             

Davenport, IA 52801

MAM/smb

