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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MARK LARA,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5022867
MARTIN MARIETTA MATERIALS,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

SPECIALTY RISK SERVICES AS THIRD :

PARTY ADMINISTRATOR FOR MARTIN :

MARIETTA MATERIALS,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803; 4000.2
______________________________________________________________________

STATEMENT OF THE CASE

The claimant, Mark Lara, filed a petition in arbitration seeking workers’ compensation benefits from Martin Marietta Materials, employer, and Specialty Risk Services, both as defendants.  The hearing was held on May 27, 2008.  Claimant’s exhibits 1-6 and 8-10 and defendants’ exhibits A-C were admitted into evidence.  The claimant testified at the hearing.

ISSUES

The parties identified the following issues in the hearing report and order on May 27, 2008.

1. The extent of the claimant’s scheduled member disability.

2. Whether the claimant’s injury is to the hand or the arm.

3. Whether the claimant is entitled to penalty benefits under Iowa Code section 86.13.

4. Payment for costs.

The parties stipulated that the claimant sustained a scheduled member injury on August 1, 2006, which arose out of and in the course of the employment.  The parties further stipulated that temporary benefits are not in dispute.  The parties stipulated that the commencement date for permanent partial disability benefits is February 8, 2007.  The parties stipulated that the weekly rate of benefits is $553.03 per week.  The parties stipulated the defendants have paid 5.7 weeks of benefits at the rate of $553.03 for a total of $3,152.27.  

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony and considered the evidence in the record, finds that:

The claimant, Mark Lara, is 36 years old.  He graduated from high school in 1990.  He is right hand dominate.  The claimant was terminated by the defendant on February 8, 2007.  He was working for the Xenia Water District installing waterlines at the time of the hearing.  He has worked in construction, mechanic’s helper, and fork truck driver. (Exhibit 5, page 4)

He injured two fingers on his right hand on August 1, 2006, while at work.  The claimant smashed his right 4th and 5th fingers (ring and pinky fingers) when it got between a ledge and a metal basket.  (Ex. 3, p. 2)  The injury was treated at the work site.  He first received professional medical care on August 11, 2006 . The claimant saw Gary LeValley, M.D.  Dr. LaValley ‘s impression was “[C]ontusion of the proximal interphalalangeal joint, rule out fracture.  ” An x-ray revealed no fractures.  (Ex. 1, p. 2)  The claimant saw Dr. LaValley a number of times.  On October 18, 2008, Dr. LaValley’s impression of the claimant’s medical problem was “[C]ontusion of the 5th finger with limited motion.”  He recommended several weeks of occupational therapy. (Ex.1, p. 9)  The claimant next saw Mary Shook, M.D., on November 15, 2006.  Her diagnosis was [C]rush injury 5th finger right hand.”  Because the claimant could not make a fist voluntarily, she recommended continuation of occupational therapy and home therapy until he is evaluated by an orthopedic physician.  (Ex. 1, p. 11)

The claimant saw Teri Formanek, M.D., on December 5, 2006.  The report by Dr. Formanek states the temporary problems with the claimant’s ring finger were largely resolved but he was complaining of lack of full extension and flexion of his 5th finger with pain.  Dr. Formanek indicated the claimant may have a small foreign body in his finger and recommended that it be removed. (Ex. 2, p. 1)  On December 29, 2008, the surgery was performed.  (Ex. 2, p. 2)  The claimant returned to Dr. Formanek on February 8, 2007.  The claimant reported stiffness in his fingers without much improvement.  Dr. Formanek noted ,“The ring finger PIP joint moves from 10 to 95 degrees and the DIP 
joint from 0 to 55 degrees.  The right small finger PIP moves 10 to 85 degrees and the DIP joint from 0 to 35 degrees. . . . Neurologic examination is normal.”  His assessment was, “Crush injury, right and small fingers.”  He reported, “Unfortunately, I do not think it is going to get a lot better.  I think he has reached maximum medical improvement.  I am discharging him from my care with no permanent restrictions.”  (Ex. 2, p. 4)  In response to a request from claimant’s counsel, Dr. Formanek on June 8, 2007, provided an impairment rating of 3 percent to the claimant’s hand.  (Ex. 2, p. 8)

The claimant had an independent medical exam by Elizabeth Stoebe, D.O., on February 13, 2008.  (Ex 3, pp. 1-9)  Her examination of the claimant’s right elbow and right wrist was normal.  (Ex. 3, p. 6) 

Examination of his right hand revealed no cyanosis or clubbing.  There is normal skin temperature.  No erythema.  Sensation is in touch to light touch over the dorsum of the entire right hand.  However, he is tender to palpation over the 4th and 5th PIP on the dorsum of the hand.   Examinee’s right 4th  DIP will flex from 0° to 50°.  He cannot extend his 4th digit at the PIP.  It is contracted at 30°.  Examinee’s 5th digit DIP will flex to 70°.  He cannot straighten his PIP.

. . . . to make a fist with his right hand, his fifth finger is flexed at the PIP at 80°.  He cannot straighten his PIP.  He can flex his fourth digit at the PIP, but cannot touch it to his palm space.  When trying to extend, he cannot fully extend his fifth digit.  It stays in and contracted position at 50°.  He is tender to palpitation over the fourth and fifth PIP on the dorsum of the hand. . . . 
Bilateral hand grips were taken with the Jaymar Dynometer.  On the right his hand grip was 35 kg.  His left hand grip was 48 kg.  These followed the bell shaped curve and felt to be accurate.  

(Ex. 3, p. 7)

Dr. Stoebe, using the AMA Guides to the Evaluation of Permanent Impairment, fifth edition, concluded that the claimant had a 4 percent impairment to the right hand based on loss of range of motion.  She then evaluated the claimant's right grip strength she stated "I feel this is extremely important with the injury of the 4th and 5th digits that he cannot perform manual labor without his full right grip strength.”  Using the guides she determined the claimant had a 10 percent upper extremity impairment based on the loss in grip strength.  Utilizing Table 16-2 she found a 4 percent impairment of the hand is equaled to a 4 percent of the upper extremity.  Using the Combined Values Chart she reached the conclusion the claimant had a 14 percent upper extremity impairment. (Ex. 3, p. 8)

The defendants issued a check in the amount of $3,152.27 on January 29, 2008. A notation on the check/invoice states, “Settlement of PPD”  (Ex. 10, p. 1)  In an undated exhibit, the defendants stated, “Defendants have not paid Claimant any benefits at this point in time.  Pending further discovery and verification of Claimant’s exemption status, Defendants content that Claimant’s appropriate weekly rate is $553.03, based on an M/5 exemption status and an average weekly wage of $828.73.”  (Ex. 6, p. 6)  The defendants did not provide any testimony or other evidence to clarify why his payment was not made until January of 2008.

The claimant testified, at the time of the hearing, he still experiences problems with his right hand.  He stated he has a burning sensation in both fingers.  He cannot make a fist with his right hand and cannot climb a ladder  The claimant is still able to engage in recreational activities such as riding a dirt bike and fishing.

I found the testimony of the claimant to be credible based upon his demeanor at hearing.

CONCLUSIONS OF LAW

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404.408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192.  

The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

The parties agreed, in this case, that the work injury is a cause of permanent impairment to a scheduled member.  Consequently, this agency must only determine claimant’s functional loss of use to that scheduled member caused by the work injury.
The scheduled injuries contained in the Code applicable to this case are as follows:
l. For the loss of a hand, weekly compensation during one hundred ninety weeks.
m. The loss of two-thirds of that part of an arm between the shoulder joint and the elbow joint shall equal the loss of an arm and the compensation therefore shall be weekly compensation during two hundred fifty weeks.  

Iowa Code section 85.34(2)(l), (m).
The dispute is whether the injury is to the arm or hand. The claimant argued at the hearing that since the AMA Guides convert a grip limitation to an upper extremity the injury should be consider to the arm.  While the AMA Guides are a useful tool in evaluating functional disability it is not controlling as to whether an injury is to a particular scheduled member or body as a whole.  The claimant’s injury is to his two fingers on his right hand causing limitation in range of motion, loss of grip strength, and pain.  There is no evidence that the injury has a situs or involves the arm.  There is no evidence that the injury to the claimant’s hand extends to the proximal part of the claimant’s wrist.  Without such a showing the claimant has not proven an injury to the arm.  See Holstein Electric and Integrity Mutual Insurance Co. v. Jay Breyfogel, No. 77/07–0468 Filed September 5, 2008 (Iowa 2008)  I find the claimant’s injury is to his hand.

In making an assessment of the loss of use of a scheduled member, the evaluation is not limited to the use of a standardized guide such as the AMA Guides to Evaluating Permanent Disability.  Lay testimony and demonstrated difficulties from claimant must be considered in determining the actual loss of use so long as loss of earning capacity is not considered.  Miller v. Lauridsen Foods, Inc., 525 N.W. 2d 417, 420, 421 (Iowa 1994); Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).  Notwithstanding suggestions to the contrary in the AMA Guides, this agency has long history of recognizing that the actual loss of use which is to be compensated is the loss of use of the body member in the activities of daily living, including activities of employment.  Pain which limits use, loss of grip strength, fatigability, activity restrictions, and other pertinent factors may all be considered when determining scheduled disability.  Bergmann v. Mercy Medical Center, File No. 5018613 & 5018614, (App. March 14, 2008);  Moss v. United Parcel Service, File No. 881576 (App. Dec. September 26, 1994);  Greenlee v. Cedar Falls Comm. Schools, File No. 934910 (App. Dec. December 27, 1993);  Westcott-Riepma v. K-Products, Inc.,  File No. 1011173 (Arb. Dec. July 19, 1994);  Bieghler v. Seneca Corp., File No. 979887 (Arb. Dec. February 8, 1994);  Ruylnad v. Rose’s Wood Products, File No. 937842 (Arb. Dec. February 13, 1994);  Smith v. Winnebago Industries, File No. 824666 (Arb. Dec. April 2, 1991).
The defendant asserts evaluation of grip strength in this case is improper. (Exhibit C, pages 1-8)  Grip strength can be utilized under the Guides in limited circumstances.  Dr. Stoebe indicated the testing was appropriate.  The defendants did not present evidence from a doctor that contradicted Dr. Stoebe’s use of grip strength.  She felt the testing was accurate. (Ex. 3, p. 7) 

In this case using the AMA Guides (Table 16-2 page 439) a 14 percent upper extremity impairment can be either a 14 percent or 15 percent impairment to the hand) as well as an evaluation of the claimant’s loss of use based upon his testimony, I find the claimant has a 14 percent impairment to his hand.  This entitles him to 26.6 weeks of benefits.  [190 weeks x 14 percent = 26.6 weeks]

The claimant in this case has requested penalty benefits.

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa  1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.


(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

The defendants received a report dated February 8, 2007 from Dr. Formanek stating the claimant was at MMI and was not getting better.  That same report indicated a loss of range of motion.  On June 8, 2007, Dr. Formanek  issued a letter stating the claimant had a 3 percent impairment to his hand.  A check was issued to the claimant on January 29, 2008.  The question is whether the defendants have proven the over 33 week delay was reasonable or with probable cause or excuse.  There is no evidence in the record as to why the defendants did not obtain a rating and why the claimant had to request a rating from Dr. Formanek.  However, a penalty is being imposed due to the unreasonable delay in paying the 3 percent rating Dr. Formanek issued on June 8, 2007.  There is no reasonable explanation why no payment was made after Dr. Formanek issued his rating.  It is possible to assume from the record the defendants did not pay the claimant because they were waiting for discovery on the claimant’s exemptions.  Assuming this to be true, the defendants did not put on any evidence as to why they did not pay the claimant the minimum the amount he would be entitled to as a single individual with his average weekly wage.  There was no evidence presented as to why the claimant’s exemptions were an issue.  The employer generally has this information in their personnel records.  The defendants did not put on any evidence as to why the delay was reasonable.  The undated discovery, Exhibit 6, does not provide an explanation as to why the length of delay.  After the rating was issued by Dr. Formanek, the defendants had an obligation to promptly pay the claimant the 3 percent rating unless they could show a reasonable excuse for not making payment.  The defendants have failed to make such a showing.  Given the length of delay I find a penalty in the range of 50 percent of benefits.  The defendants shall pay penalty of $1,575.00 [190 weeks x 3 percent = 5.7 weeks x 50 percent = 2.85 weeks. $553.70 x 2.85 = $1578.04]  Defendants did not offer evidence as to why the delay was reasonable.  The defendants have the burden to show why delay in payment was reasonable.  The defendants did not meet their burden of proof. 

The claimant is entitled to be reimbursed for his cost of $105.00
ORDER

IT IS THEREFORE ORDERED:

That the defendants shall pay the claimant  twenty-six point six (26.6) weeks of benefits at five hundred fifty-three and 03/100 dollars ($553.03) commencing February 8, 2007.

That the defendants pay penalty benefits for the unreasonable delay in payment of benefits of one thousand five hundred seventy-five and no/100 dollars  ($1,575.00).

That the defendants pay costs to the claimant 

That the defendants pay interest on the award of benefits and penalty  as provided by law.

That the defendants shall receive credit for benefits previously paid.

The defendants shall file further reports as required by this agency.

Signed and filed this ____17th____ day of September, 2008.

   __________________________







  JAMES F. ELLIOTT






                      DEPUTY WORKERS’ 






COMPENSATION COMMISSIONER

Copies to:

Tito Trevino

Attorney at Law

PO Box 1680

Fort Dodge,  IA  50501

Patrick Waldron

Attorney at Law

505 Fifth Ave., Ste. 729

Des Moines,  IA  50309
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