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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

ANGELA MARIE BANKS,
  :



  :


Claimant,
  :


  :

vs.

  :



  :         File No. 1168793

TASLER, INC.,
  :



  :   ALTERNATE  MEDICAL 


Employer,
  :



  :         CARE  DECISION

and

  :



  :

AMERICAN FIDELITY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  Claimant, Angela Banks, sustained a catastrophic spinal cord injury in the employ of defendant Tasler, Inc., on March 26, 1996.  She now seeks an order awarding alternate medical care under Iowa Code section 85.27 and 876 Iowa Administrative Code 4.48.

This case was heard by telephone conference on July 9, 2001.  The record consists of Banks’ exhibits 1-4, defendants’ exhibits 1,2 and 4-6 and the testimony of Banks and Brent Johnson.  The entire hearing was recorded via audiotape, which constitutes the official record.  The undersigned has been delegated authority to issue final agency action in the premises.

ISSUE

The sole issue presented is whether Banks is entitled to an order for alternate medical care.

FINDINGS OF FACT

The serious work injury sustained by Angela Banks on March 26, 1996, resulted in an anterior translation of the C6 vertebra on C7.  Banks is now wheelchair bound and receives ongoing treatment from Todd C. Troll, M.D., of the Younker Rehabilitation Center.

Dr. Troll has recommended that Banks be provided with a Permobil Chairman Stander wheelchair, described as an extremely durable and well-made chair capable of extending itself to place Banks in a standing position.  Dr. Troll points out that immobilization of muscle and lack of weight bearing on bone causes bone demineralization and osteoporosis.

Defendants, however, wish to furnish Banks with another brand of wheelchair, a cheaper one.  It is undisputed that Dr. Troll and Younker Rehabilitation Center are authorized caregivers.

CONCLUSIONS OF LAW

Responsibility for medical care is governed by Iowa Code section 85.27, which provides:

[T]he employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.  

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa R.App.P 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact. Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  

However, Banks in this case does not really seek alternate care, but only the care that has been recommended by her treating physicians.  Defendants wish to deny her that care.  This agency has long held that the employer’s right to provide medical treatment is the right to select the provider – not the right to invade the province of medical professionals or to substitute the judgment of an insurance adjuster for that of a physician when determining the proper course of treatment.  Welch v. Stone Container Corporation, File no. 911226 (App. December 24, 1991).  Banks is clearly entitled to relief.

ORDER

THEREFORE, IT IS ORDERED:

Defendants shall furnish the wheelchair and appropriate related equipment as recommended by Dr. Troll.

Signed and filed this ___________ day of July, 2001.

   ________________________
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