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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

HAVA TOSUNBEGOVIC,
:



:


Claimant,
:



:         File No. 5012745

vs.

:



:         ARBITRATION

MARRIOTT HOTEL SERVICES, INC.,
:



:            DECISION


Employer,
:


Self-Insured,
:


Defendant.
:    HEAD NOTE NOS:  1108.50; 1402.20

______________________________________________________________________

STATEMENT OF THE CASE 


Claimant, Hava Tosunbegovic, filed a petition in arbitration seeking workers' compensation benefits from self-insured defendant, Marriott Hotel Services, Inc. (Marriott).  This case was heard in Des Moines, Iowa on January 17, 2006.  The evidence in this case consists of claimant’s exhibits 1 through 13, defendant’s exhibits A through K, and the testimony of claimant, Edna Omerasevic and Zilka Alicic.  Azra Sikiric served as interpreter.

ISSUES 

1. Whether claimant sustained an injury that arose out of and in the course of employment;  

2. Whether claimant’s claim is barred for failure to give timely notice under Iowa Code section 85.23, or as an untimely claim under Iowa Code section 85.26; 

3. Whether the alleged injury is the cause of temporary disability; 

4. Whether the alleged injury is the cause of permanent disability; 

5. The extent of claimant’s entitlement to permanent partial disability benefits; 

6. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant; 

7. Whether claimant is due reimbursement for an independent medical examination (IME) pursuant to Iowa Code section 85.39.  

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:


Claimant was 49 years old at the time of hearing.  Claimant was born in Bosnia.  Claimant went up to the equivalent of eighth grade in Bosnia.  Claimant immigrated to the United States in May of 2002.  She has worked as a homemaker and as a housekeeper at a motel.  


Claimant’s medical history is relevant.  Claimant testified she had prior back problems that were insignificant.  On June 5, 2002, claimant underwent a refugee physical indicating she had lower back problems for many years and was taking prescription medicine for her lower back pain.  (Exhibit J, pages 1 through 2)  A follow‑up visit on June 7, 2002 indicated claimant had chronic lower back pain.  Claimant was given a refill for Voltaren.  (Ex. J, pages 2 through 4)  An x-ray of claimant’s spine taken on June 7, 2002 revealed degenerative changes at the L5 through S1 levels.  (Ex. 1-4)  In claimant’s answers to defendant’s interrogatories, claimant indicated she had no prior injury or condition of pain.  (Ex. A, p. 5) 


Claimant began her employment with Marriott as a housekeeper in June 2002.  (Ex. A, p. 4)  Claimant testified that as a housekeeper she was required to clean 18 rooms in an 8‑hour shift.  Claimant testified she usually worked by herself, and the work required a lot of bending and twisting.  She testified she usually also cleaned, or would “buy”, two extra rooms per day when possible.  Claimant testified she was paid an hourly wage and was paid extra if she cleaned more than 18 rooms per shift.


Claimant testified that on July 20, 2002 she was pushing a cart that was stuck in an elevator.  She testified she attempted to lift the cart and felt a strong pain in her lower back.  Claimant testified she worked the rest of her day.  She testified she did not tell anyone at the time of the injury she was hurt.  Claimant was off work for the next 20 days.  She testified that sometime, during that 20‑day period, she called her supervisor, Edina Omerasevic, and told Ms. Omerasevic that she couldn’t work because she hurt her back.  Claimant testified she did not, at that time, tell Ms. Omerasevic she hurt her back at work.  Claimant testified her daughter gave birth to a child on June 20, 2002, but that she did not take off work at that time because of her grandchild. 


In a recorded statement taken May 19, 2004, claimant indicated she hurt her back at work while pushing a cart from an elevator.  (Ex. 10-1)  Claimant also indicated she told her supervisor “Edina,” the next day she injured her back while lifting a cart at work.  (Ex. 10-2)


In deposition claimant testified that she hurt her back pushing a cart from an elevator while at work.  (Ex. I, p. 5)  She testified she told some Bosnian co‑workers she injured her back at work when she returned after being off for 20 days.  She also testified she told “Edina” she had a work injury after her return to work.  (Ex. I, p. 7)  Claimant testified, on direct examination at hearing, that she did not initially tell her employer that she hurt her back at work because she thought her injury was temporary.  On cross-examination at hearing, claimant testified she did not tell her employer initially her injury was work related because she did not know she was required to.


Edina Omerasevic testified she was one of claimant’s supervisors at Marriott.  She testified claimant told her she wanted to take off during the summer to help care for a new grandchild.  A statement from Ms. Omerasevic, dated May 14, 2004, indicated claimant worked part-time at Marriott because the housekeeping job was too hard.  This statement also indicates claimant told others she had hurt her back while in Bosnia and that claimant never told any co‑workers she hurt her back while on the job at Marriott.  (Ex. D) 


Zilka Alicic testified she was a co‑worker of claimant’s during the time of the alleged accident.  She testified she occasionally interpreted for claimant at work.  Ms. Alicic testified she recalled claimant wanted to take off time during the summer of 2002 to spend time with a grandchild.  An undated statement from Ms. Alicic indicates claimant told Ms. Alicic she hurt her back in Bosnia.  The statement indicates that claimant did not tell co‑workers she hurt her back while working at Marriott.  This statement also indicates claimant told others that the housekeeping job at Marriott was too hard, and that claimant only wanted to work part time with Marriott because of the difficulty of the work.  (Ex. C) 


On July 21, 2002, claimant treated at Mercy Clinics for lower back pain.  Records note claimant indicated she did a lot of lifting at work.  (Ex. 1-5)  On July 23, 2002, claimant underwent a lumbosacral x-ray that revealed severe degenerative disease at the L5 through S1 levels.  (Ex. 1-6 through 1-7)  A sonogram of claimant’s abdomen, taken July 24, 2002, regarding abdominal pain and nausea, was normal.  (Ex. J, p. 8)  


Claimant continued to treat with Mercy Clinics on July 23, July 27, and July 29, 2002.  Records from this period are mostly handwritten and difficult to read.  It is clear from the July 29, 2002 record that claimant was examined at Mercy Clinics for follow‑up for lower back pain.  (Ex. 1-7 through 1-9)  


On September 3, 2002, claimant was evaluated by Kenneth Andersen, M.D. in follow‑up for lower back problems.  Claimant was diagnosed as having a herniated disc at the L5 level, causing L5 radiculopathy down the left leg.  Claimant was prescribed physical therapy and recommended to have an MRI.  (Ex. 1-11)  Claimant continued to treat at the Mercy Clinics in November of 2002, and February and May 2003 for continued lower back pain with radiculopathy into the left lower extremity.  These records are mostly handwritten and difficult to read.  (Ex. 1-12 through 1-14)


In March 2003, claimant began working part time with Marriott.  (Ex. 11-3)  Claimant testified she began working part time because of pain from her back.  Claimant testified she did not tell anyone she wanted to work part time to take care of a grandchild.  This testimony is contrary to statements written by Ms. Omerasevic and Ms. Alicic.  (Ex. C and D)


Claimant testified she began working part time as a server with USA Nursing Homes (USA) in October 2003.  Claimant underwent a pre-employment physical with USA on October 14, 2003.  The physical does not indicate claimant had any back problems.  It does not indicate claimant was under a doctor’s care or had any significant injuries.  (Ex. E)  Claimant testified she was not entirely truthful in filling out the application because she needed the job with USA.  Claimant’s job duties as a server included serving dinner, bussing dishes and helping to supply cooks.  (Ex. 11-3)  Claimant worked approximately 20 hours a week as a server with USA.  (Ex. 11-4)  Claimant continued to work part time at Marriott until February 2004.  She left her employment with USA in March 2004.  Claimant indicated she left her jobs due to health and back problems.  (Ex. 11-3)  Claimant testified she has not worked anywhere else since leaving USA. 


In January and March of 2004, claimant returned for treatment at Mercy Clinics.  Although records dated January 26, 2004 are difficult to read, it does appear claimant treated, at that time, for lower back pain.  (Ex. 1-17)  On March 23, 2004, claimant treated with John Trapp, D.O. at Mercy Clinics with complaints of lower back pain radiating down to the left leg and left foot.  Claimant also complained of cervical pain radiating into her arms.  Claimant was diagnosed with lower back pain with left leg radiculopathy, not due to a herniated disc.  Claimant’s lumbosacral spine x-rays revealed degenerative disc disease at the L3-4 through L5-S1 levels.  (Ex. 1-19 through 1-20) 


On May 2, 2004, claimant returned to treat with Dr. Trapp with continued complaints of neck and lower back pain radiating into her legs.  Claimant was referred for an orthopedic consultation.  (Ex. 1-22)  


On April 19, 2004, claimant treated with Cassim Igram, M.D. at the Iowa Orthopedic Center with a two to three month history of lower back pain radiating into her left leg.  Intake forms, completed by claimant for the Iowa Orthopedic Center, indicate claimant had two to three months of symptoms but also had problems with her back in Bosnia.  (Ex. J, p. 11)  Claimant did not indicate on the form that her back problems were work related, even though there is a box on the form to check for work‑related injuries.  (Ex. J, p. 11)  Claimant indicated her back pain was due to hard work but did not identify a specific incident.  Claimant complained of difficulty with walking and constant pain.  Claimant rated her pain as a nine, which is excruciating pain.  X-rays revealed disc disease at the L5-S1 levels.  An MRI was recommended.  Records from this visit do not indicate claimant’s injury was work related, although claimant testified in hearing that she told Dr. Igram her back problems were work related.  (Ex. 2-1 through 2-2)


An MRI, taken April 22, 2004, revealed a central disc herniation at the L4-L5 levels.  (Ex. 2-13)  Claimant was diagnosed as having lower back pain with left leg pain caused by a herniated disc with nerve root impingement.  An epidural injection was recommended.  (Ex. 2-2)  


On May 14, 2004, a first report of injury was completed by Marriott indicating claimant injured her back on July 20, 2002 while lifting a housekeeping cart off an elevator.  The first report of injury indicates the employer first had knowledge of the accident on May 14, 2004.  (Ex. K, p. 1)


On May 18, 2004, claimant underwent an epidural steroid injection at the L4-L5 interspace.  A review of claimant’s MRI revealed a disc bulging at the L3-L4 levels and L4-L5 levels.  Claimant denied any acute injury, but indicated she had lower back and left leg pain over time.  (Ex. 3) 


On May 19, 2004, claimant gave a recorded statement to a representative from Marriott.  Claimant indicated she hurt her back on July 20, 2002 while pushing a cleaning cart from an elevator.  (Ex. 10-1)  Claimant indicated in the statement she told her supervisor her back pain was work related.  Claimant indicated she had no prior back injuries before the July 2002 incident.  (Ex. 10-2)  In the statement, the interviewer tells claimant she is going to send claimant a waiver for medical records that claimant needs to sign.  (Ex. 10-3)  An authorization for release of medical records for claimant, as discussed in the recorded statement, was signed and dated by claimant.  (Ex. K, p. 4) 


Claimant testified she gave a statement to a representative from Marriott and was told by the representative that if she would sign forms that were to be sent to her, claimant would receive benefits.  Claimant testified she relied on that statement and never got any paperwork to sign.  Claimant testified she waited for forms from Marriott and did not seek an attorney until July 20, 2004, because she relied upon her former employer’s statements.  


On May 26, 2004, claimant returned for follow-up with Dr. Igram.  Claimant communicated she had a one day relief from the epidural.  Claimant complained of continued pain in the back and legs.  Claimant was told to wait several more weeks to see if the epidural would take effect.  (Ex. 2-3)


On August 9, 2004, claimant returned to Dr. Igram with continued complaints of lower back pain radiating into the legs.  An MRI was recommended.  (Ex. 2-4 through 2‑5)  An MRI taken on August 11, 2004 indicated degenerative changes in the neck and back.  Claimant had some lumbar disc bulges, but Dr. Igram suspected that much of claimant’s symptoms were myofascial in nature.  He did not see nerve impingement that would account for claimant’s leg pain.  (Ex. 2-5 and 2-18 through 2-19)  


On October 21, 2004, claimant was evaluated by Donna Bahls, M.D. for complaints of pain in the neck, arms bilaterally, lower back and left leg.  Claimant was assessed as having moderately severe disc disease in the lower back.  She was told she had underlying degenerative spine disease.  Claimant was given Medrol Dosepaks and Diclofenac for pain.  (Ex. 2-7 through 2-8)  Claimant returned in follow-up with Dr. Bahls on November 22, 2004.  Claimant indicated some relief from medication.  Claimant was told that medication would not resolve her pain, but would hopefully offer pain relief.  (Ex. 2-8 through 2-9) 


Claimant returned to Dr. Bahls on December 27, 2004 for cervical and lower back pain.  Claimant’s work restrictions were in the sedentary to light work category.  There was discussion as to whether USA would allow claimant to return to work given her work category.  (Ex. 2-9)  Claimant returned to Dr. Bahls on January 31, 2005 with continued complaints of cervical and lower back pain.  She indicated she needed help dressing and was unable to do household chores.  Dr. Bahls explained claimant’s underlying degenerative back disease would worsen.  Claimant was given Hydrocodone for pain.  (Ex. 2-10)  


Claimant returned to Dr. Bahls on August 19, 2005 with continued complaints of leg and back pain.  An MRI was recommended.  (Ex. 2-11)  An MRI, taken August 22, 2005, revealed greater degenerative changes in the lumbar spine when compared with the April 2004 MRI.  (Ex. 2-21)  No obvious nerve root compression was noted that would require surgery.  (Ex. 2-12) 


On December 13, 2005, claimant was scheduled to perform a functional capacity evaluation (FCE) with Rick Green, MSPT.  Mr. Green reviewed claimant’s MRI.  Based on the MRI, Mr. Green did not believe claimant could participate in maximum lifting tests and cancelled the FCE.  (Ex. 4) 


On December 15, 2005, claimant underwent an independent medical examination (IME) with Peter Wirtz, M.D.  At that time claimant was still taking Voltaren.  Dr. Wirtz assessed claimant as having a multilevel degenerative disc disease of the lumbar spine and lumbar facet degenerative arthritis.  He opined claimant had a nine percent permanent partial impairment to the body as a whole.  Dr. Wirtz indicated claimant would have restrictions regarding lifting and walking.  (Ex. 5)


Claimant testified that because of her back condition she cannot walk or sit for extended periods.  She testified her back pain limits her ability to cook, clean, wash and grocery shop.  She testified that following her job with USA, she has not worked anywhere.  Claimant testified she earned $7.50 an hour when she began at Marriott and $8.75 an hour when she left.  She testified she earned $7.21 as a server with USA.  (Ex. 11-4)

CONCLUSIONS OF LAW 


The first issue to be determined is if claimant sustained an injury on July 20, 2002, September 3, 2002 or March 14, 2003 that arose out of and in the course of employment.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.
The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.


Claimant contends she sustained a traumatic injury to her lower back that arose out of and in the course of employment on July 20, 2002 when she attempted to move a cleaning cart that was stuck in an elevator.  Medical records indicate claimant suffers from degenerative disease in her spine.  No expert has opined that claimant’s back problems were caused by her alleged work injury on July 20, 2002, or that her back problems were caused by a work injury of September 3, 2002 or March 14, 2003.


Claimant testified she injured her lower back on July 20, 2002 while working at Marriott when trying to move a cleaning cart.  Claimant’s testimony regarding her injury varies from records in the evidentiary record.  Although claimant testified she sustained a work‑related injury with Marriott, and she sought treatment for lower back pain from July 21, 2002 through May 2004, not one medical record for this period indicates claimant’s lower back problems were caused by her job as a housekeeper.  Claimant testified she told Dr. Igram her lower back symptoms were caused by her work with Marriott.  Dr. Igram’s records, from January 9, 2004, indicate claimant had a two to three month history of lower back pain.  (Ex. J, pp. 11 and 13)  Forms, completed by claimant at Dr. Igram’s office, also do not indicate claimant’s back trouble was related to work, even though the form specifically asks if the treatment is for a work-related injury.  (Ex. J, p. 11)  


Claimant testified in hearing she told her supervisor she injured her back, but did not indicate how her back was hurt.  On direct exam, claimant testified she did not tell her employer the injury was caused at work, because she thought the injury was temporary.  On cross-examination at hearing, claimant testified she did not tell her employer the injury was work related, because she did not know that she had to.  In deposition claimant testified she told Edina Omerasevic her injury was caused by her job.  (Ex. I, p. 7)  In a recorded statement claimant also indicated she told Ms. Omerasevic she hurt her back at work.  (Ex. 10-2)  Both Ms. Omerasevic and Ms. Alicic gave statements and testified claimant never told them, while she was employed at Marriott, that she hurt her back at work.  (Ex. C and D)


Claimant testified she was told by a representative from Marriott, when she gave her statement, that Marriott would send her forms, and would pay benefits once those forms were completed.  Claimant testified these statements caused her delay in seeking legal counsel.  The evidentiary record indicates the claimant was actually told that she would need to sign a waiver for medical records.  (Ex. K, and Ex. 10-3)  


Because claimant’s testimony is at odds with the evidentiary records, I find claimant’s testimony that her injury was caused by work at Marriott unconvincing.  


No expert has opined claimant’s back problems were causally connected to her work with Marriott.  Claimant’s testimony regarding her injury is at odds with the evidentiary record.  For the reasons detailed above, claimant has failed to prove she sustained an injury that arose out of and in the course of her employment. 


As claimant has failed to prove she sustained an injury that arose out of and in the course of employment, all other issues are moot.  

ORDER 


THEREFORE, IT IS ORDERED:


That claimant take nothing from these proceedings.


That both parties pay their own costs.  

Signed and filed this _____20th____ day of March, 2006.

   ________________________





                   JAMES F. CHRISTENSON.





         DEPUTY WORKERS’ COMPENSATION






              COMMISSIONER

Copies to:

Mr. Bruce H. Stoltze

Attorney at Law
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Attorney at Law
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