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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

NANCY HAGLER-WILLIAMS,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                          File No. 5018446

BRIDGESTONE/FIRESTONE,
  :



  :                              A P P E A L


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

INSURANCE COMPANY OF THE
  :

STATE OF PENNSYLVANIA,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803

______________________________________________________________________

Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.  

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of March 27, 2007, filed in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

Defendants in their appeal brief quarrel with the hearing deputy’s use of Dr. Stoken’s opinions as the basis of awarding permanent disability benefits on the ground that the doctor failed to identify her diagnosis or the nature of the condition she rated.  They also question the validity of the opinion as Stoken referred to an injury not at issue in this proceeding.  However, I agree with the hearing deputy.

Although the doctor referred to the earlier injury as the original injury, she clearly stated the January 12, 2005 injury involved in this proceeding, exacerbated the pain.  She went on to diagnose the January 12, 2005 injury as “acute wrist strain and contusion.  Possible nondisplaced fracture of the trapezoid bone.”  (Claimant Exhibit p. 6).  Aggravations of prior injuries do constitute compensable injuries in this State.

It may be true that the doctor did not apportion out the portion of the impairment caused by the prior injury, but the doctor was not asked to do so by defendants who had every opportunity to do so prior to hearing.  The burden of showing that disability is attributable to a preexisting condition is placed upon the defendant.  Where evidence to establish a proper apportionment is absent, the defendant is responsible for the entire disability that exists.  Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Varied Enterprises, Inc. v. Sumner, 353 N.W.2d 407 (Iowa 1984).

Even if an apportionment was ascertainable, which has not been shown in this case, apportion for a prior work injury would not be proper in this case.  Floyd v. Quaker Oats, 646 N.W.2d 105 (Iowa 2002); Second Injury Fund v. Nelson, 544 N.W. 2d 258 (Iowa 1995) Varied Enterprises, Inc. v Sumner, Id.

Consequently, defendant’s arguments are not convincing.
Defendants shall pay the costs of this appeal.
Signed and filed this 3rd day of March, 2008.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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David D. Drake

Attorney at Law

1415 Grand Avenue

West Des Moines, IA 50265
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Attorney at Law
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