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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



   :

MICHELLE FISTER,
   :



   :


Claimant,
   :



   :

vs.

   :



   :                          File No. 5019202

INTERSTATE BRANDS CORPORATION, :



   :                      A R B I T R A T I O N 


Employer,
   :



   :                           D E C I S I O N

and

   :



   :

ESIS,

   :



   :


Insurance Carrier,
   :


Defendants.
   :    Head Note No.:  1402.40; 1803; 2701
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Michelle Fister, filed a petition in arbitration seeking workers’ compensation benefits from Interstate Brands Corporation (IBC), employer, and ESIS, insurer, both as defendants.  This case was heard in Davenport, Iowa, on June 20, 2007. 
Defendants objected to claimant’s exhibit 1A as being untimely served.  Exhibit 1A is a report from Eugene Collins, M.D.  Dr. Collins was one of claimant’s treating physicians.  Defendants contend that because Dr. Collins’ report was served approximately two weeks before hearing, it should be excluded from the record, pursuant to 876 IAC 4.19(3)(e).  Because Dr. Collins was a treating physician, his record was allowed into evidence, pursuant to the holding of Schoenfeld v. FDL Foods, 560 N.W.2d 595 (Iowa 1997).  Defendants were given 30 days at the end of the hearing to submit any rebuttal to the records of Dr. Collins.  By notice dated July 17, 2007, defendants indicated they would not offer rebuttal to exhibit 1A, and the evidentiary record was closed.

The record in this case consists of claimant’s exhibits 1 through 11, defendants’ exhibits A through D, and F through H, and the testimony of claimant, Wendi Chapman and David Eagan.  

ISSUES

1. Whether the injury was a cause of permanent disability, and if so,
2. The extent of claimant’s entitlement to permanent partial disability benefits,

3. Whether claimant is entitled to alternate medical care pursuant to Iowa Code section 85.27.

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:
Claimant was 43 years old at the time of hearing.  She graduated from high school.  Claimant received training as a truck driver through a community college.  Claimant has worked as a receptionist and a waitress.  Since 1996 claimant has worked as a semi-truck driver.  Claimant has been a truck driver for IBC since 2001. 

Claimant testified that as a driver for IBC she transports cakes and breads for Wonder Bread.  Claimant drives a route that can run between 150 to 400 miles per day.  Claimant’s duties as a driver include, but were not limited to, unloading her trailer, and moving dock plates.  Claimant testified that dock plates sometimes weigh between 150 to 200 pounds.  
Claimant’s past medical history is relevant.  In 2001 claimant injured her shoulder in a work-related accident with another employer and underwent shoulder surgery.  Claimant was found to have a four percent permanent impairment from that surgery.  She was also given permanent restrictions of no repetitive lifting and no lifting over 25 pounds.  (Exhibit C, page 2)  Claimant testified she did not work under these restrictions while driving for IBC.
Claimant was involved in a car accident in August of 2001 that affected her neck and back.  She received chiropractic care for that accident.  (Ex. B, p. 5)  In 2002 claimant was involved in a second car accident.  She injured her neck, back, left leg, and arm.  Claimant received chiropractic treatment for that accident as well.  (Ex. B, pp. 19-22)  Claimant also sought treatment for lower back pain in June and July of 2004.  (Ex. D, p. 11)
On January 6, 2005 claimant struck a concrete retaining wall when driving an IBC truck, while trying to avoid a car that had spun out of control.  (Ex. 11)  
Claimant testified that following the accident, she had pain in her neck, left shoulder, back and knee.  Claimant was offered and declined medical attention at the scene of the accident.  Claimant testified she called into the office at IBC the next day and was told to return to work.  She testified she did not miss any work as a result of the accident.
On February 1, 2005 claimant was evaluated by her family doctor, James King, D.O.  Claimant complained of left shoulder and knee pain.  (Ex. 2, p. 2)

Claimant testified that in May 2005 her pain became worse and she was referred, by her employer, to treat with Camilla Frederick, M.D.

On May 19, 2005 claimant was evaluated by Dr. Frederick with complaints of left knee and lower back pain, caused by her truck accident.  Claimant indicated she had been taking up to 20 ibuprofen a day for pain.  Claimant was assessed as having a left knee contusion, and a thoracic and lumbar spine strain.  Claimant was prescribed physical therapy.  (Ex. 6, p. 2)

On June 2, 2005 claimant returned to Dr. Frederick.  Claimant complained of her knee catching and popping.  Physical therapy was of little benefit.  Claimant had been given a TENS unit.   She was assessed as having left knee MCL strain and lower back pain.  An MRI was recommended.  (Ex. 6, p. 4)
The MRI of claimant’s lower back revealed no evidence of stenosis or disk disease.  The MRI of the knee revealed no meniscus tear.  (Ex. 4, pp. 2-3)  On June 13, 2005 claimant returned to Dr. Frederick indicating no improvement in her symptoms.  Claimant was assessed as having a lumbar spine muscle strain and a left knee strain.  An injection to claimant’s knee was discussed as a treatment option.  Claimant was referred to physical therapy.  (Ex. 6, p. 5)

On June 17, 2005 claimant returned to Dr. Frederick for a cortisone injection to her knee.  Claimant was returned to her regular duty.  (Ex. 6, p. 6)

Claimant was evaluated on July 15, 2005 by Robert Magnus, M.D., for continued complaints of lower back and knee pain.  Claimant was assessed as having a left knee contusion and a lumbar strain/sprain.  She was recommended to continue home exercises, heat and ice.  (Ex. 8, pp. 1-2)
On September 8, 2005 claimant was evaluated by Eugene Collins, M.D., by referral from Dr. King.  Claimant complained of continued low back and left knee pain.  She was assessed as having a lumbar strain and a left knee contusion.  Facet block injections were offered as a treatment option for claimant’s back.  (Ex. 1, p. 1)

On October 26, 2005 claimant returned in follow-up to Dr. Magnus with continued complaints of lower back and knee pain.  She was assessed as having a patellofemoral pain syndrome on the left knee with a possible chondromalacia on the left patella.  She was reminded to wear a sleeve brace on her knee and continue quad strengthening exercises.  (Ex. 8, p. 3)

Claimant returned for follow-up with Dr. Frederick on November 2, 2005.  On exam claimant exhibited characteristics of patellar chondromalacia with crepitus.  Claimant complained of lower back pain when leaning to the left.  She was assessed as having a lumbar strain with facet inflammation.  She was offered injections for her knee and back.  Claimant was scheduled to see a pain management physician.  (Ex. 6, p. 7) 

On November 29, 2005 claimant was referred to Timothy Miller, M.D.  Dr. Miller is an anesthesiologist specializing in pain management.  Claimant complained of trouble with her left knee and lower back.  Claimant indicated her symptoms were aggravated when loading and unloading trucks.  Dr. Miller recommended claimant consider “no touch” loads for the duration of her career.  (Ex. 3, pp. 1-2)   
Claimant returned in follow-up to Dr. Miller on December 28, 2005.  She indicated physical therapy was not helping her.  Dr. Miller reviewed claimant’s MRI and found no underlying structural problems in her spine.  He opined claimant’s back problems were either muscular or psychogenic.  Dr. Miller found claimant at maximum medical improvement (MMI).  He recommended claimant continue home exercise.  (Exhibit F, page 1)

On January 31, 2006 claimant returned to Dr. Miller.  Claimant was given a lumbar facet injection to determine if she had lower back problems secondary to a problem with the facet joints.  (Ex. 3, p. 3)  Claimant returned to Dr. Miller on February 28, 2006 indicating good relief from the facet point injections.  Claimant underwent a dernervation on the right at the L4-S1 joints.  (Ex. 3, p. 4)  

Claimant returned in follow-up with Dr. Miller on March 28, 2006 noting improvement following dernervation.  Claimant still had diffuse back pain.  She was advised to continue home exercise.  (Ex. 3, p. 5) 

On May 2, 2006 claimant returned to Dr. Miller with continued complaints of back pain.  She was assessed as having chronic lower back pain without any substantial evidence of degenerative changes.  Dr. Miller also assessed claimant as having chronic lumbago.  He found claimant at MMI.  He believed claimant had a soft tissue injury and did not believe she had an impairment ratable pursuant to the AMA Guides to the Evaluation of Permanent Impairment (Fifth Edition).  (Ex. F, p. 2) 

On May 9, 2006 claimant underwent a physical for her commercial driver’s license (CDL).  Claimant indicated on the form she did not have chronic lower back pain or a spinal injury.  She indicated she did have problems with an extremity, but no spine or musculoskeletal problems.  (Ex. H)  Claimant testified that if she was given restrictions as a truck driver, she would not be able to drive for IBC.  
In an August 19, 2006 letter to defendant’s counsel, Dr. Miller assessed claimant as having lumbago or functional lower back pain without any evidence of a substantial physical source for her complaints.  Dr. Miller did not place any restrictions on claimant.  Claimant was allowed to use two tablets of hydrocodone per day for pain.  Dr. Miller opined that care given to claimant was reasonable treatment for her condition.  Dr. Miller also opined he did not believe claimant had a permanent condition.  (Ex. 3, pp. 7-9)

On December 20, 2006 claimant returned in follow-up with Dr. Miller with continued complaints of lower back pain.  Claimant was continued on hydrocodone.  (Ex. F, p. 6) 
In a May 2, 2007 letter Dr. Miller opined claimant had symptoms of back pain, pre-existing her 2005 accident, based on 2001 and 2002 medical records.  Dr. Miller indicated claimant could have aggravated her symptoms with her January of 2005 truck accident.  He did not feel comfortable in issuing an opinion regarding apportionment.  Dr. Miller found claimant had no impairment or restrictions.  He again diagnosed claimant as having lumbago with no clear physical basis.  (Ex. F, pp. 7-8)
Claimant testified Dr. Miller refused to see her, as defendants were not paying Dr. Miller’s bills.  As a result, claimant returned to Dr. Collins for treatment.  Claimant testified Dr. Miller sent her accounts to a debt collection service for collection.  
Claimant testified she received injections to her back from Dr. Collins, that help her symptoms.  Claimant testified she feels she needs to continue to see Dr. Collins for injections to continue to work.  She testified her employer has made no effort to get her treatment since Dr. Miller has refused to see her.

Claimant testified her symptoms are aggravated by bending, sitting for an extended period of time, and lifting.  She testified she cannot return to a trucking job that requires substantial lifting.

Wendy Chapman testified she is currently the safety and claims manager for IBC and has held that position since December 2006.  She testified that prior to that, she was an area claims manager for IBC.  Ms. Chapman testified she is familiar with claimant’s claim for workers’ compensation benefits.

Ms. Chapman testified that in January of 2005, claimant earned $15.40 an hour.  At the time of hearing claimant earned $16.60 an hour.

Ms. Chapman testified that since her return to work following the accident, claimant has not requested accommodations.  She also testified claimant has not reported problems doing her job, or asked IBC to refer her to a physician.

Ms. Chapman testified that between January 28, 2006 and December 17, 2006 she was not employed with IBC, and was not involved in claimant’s workers’ compensation claim.  

David Eagan testified that he is the transportation manager for IBC.  He testified that since claimant has returned to work from her accident, she has not asked for less duty, accommodations, or help doing her job.

CONCLUSIONS OF LAW

The first issue to be determined is if claimant’s injury is the cause of permanent disability.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

Claimant was injured in January of 2005.  Approximately two and-a-half years after her accident, she still has problems with pain in her lower back.  Dr. Collins opined claimant has a permanent disability.  Dr. Miller, indicates, in an October 2006 letter, that he did not believe claimant’s condition to be permanent, as most patients with lumbar strains go on to report improvements of their condition.  As of October of 2006 claimant had been symptomatic for lower back problems for approximately a year and-a-half.  In a May 2007 letter, Dr. Miller also indicated claimant’s pain was chronic.  (Ex. F, pp. 4, 8)  
Claimant has been symptomatic for approximately two and-a-half years.  Dr. Collins opines that she has a permanent disability.  Dr. Miller, in his most recent opinion, also indicates claimant has a chronic condition.  For these reasons, claimant has proven her injury of January 6, 2005 resulted in permanent disability to her lower back.
Regarding claimant’s knee condition claimant has not received treatment for her knee since October of 2005.  She was not rated as having an impairment by Dr. Magnus who treated her knee.  For these reasons it is found that claimant has failed to prove she sustained a permanent disability as to her knee.

The next issue to be determined is the extent, if any, of claimant’s entitlement to permanent partial disability benefits.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 43 years old at the time of hearing.  She graduated from high school.  Claimant has received training as a truck driver through a community college.  She has worked as a receptionist and a waitress.  Since 1996 claimant has worked as a semi-truck driver.  

Two physicians have opined regarding claimant’s permanent impairment.  Dr. Miller treated claimant for an extended period of time.  He opined claimant has a chronic pain condition.  However, because he believes claimant has lumbago, without any clear physical basis, he found there is no category under the Guides in which to place claimant for a permanent impairment.  Dr. Miller bases this opinion, in part, on a finding that claimant’s imaging studies show no underlying structural problems.  (Ex. F, pp. 1-4)  As a result Dr. Miller opines that claimant has no rateable permanent impairment.  (Ex. F, pp. 7-8)

Dr. Collins has also treated claimant for an extended period of time.  He has given claimant injections.  Dr. Collins found claimant had an eight percent permanent impairment to the body as a whole based upon criteria for rating the spine found on page 384 of the Guides.  Dr. Collins opined claimant fell into the DRE lumbar category II because she had a specific injury with findings of underlying muscle guarding, spasms observed at the time of exam, and radicular complaints.  

Dr. Collins’ findings of impairment can be followed by review of the criteria shown in the Guides at page 384, table 15-3.  Medical records indicate claimant has consistently complained of pain in the lower back since approximately the time of her accident.  Medical record show claimant has had relief from lower back pain by the use of a TENS unit and through injections by Dr. Collins.  Because I can follow the rationale for Dr. Collins’ rating, as detailed at table 15-3 of the Guides, and because his findings of permanent impairment are corroborated by claimant’s documented complaints of lower back pain for approximately two and-a-half years, I find Dr. Collins’ opinions regarding impairment more convincing.  
Dr. Collins opined that with medical treatment (i.e. injections), claimant can continue to work full time.  The evidentiary record indicates claimant requires injections in order for her to be able to physically perform her job duties as a truck driver.  Claimant has no permanent restrictions.  At the time of her injury, claimant earned $15.40 an hour.  At the time of hearing she earned $16.60 an hour.  

When all relevant factors are taken into consideration, claimant has a ten percent loss of earning capacity or industrial disability related to her January 6, 2005 injury. 

The next issue to be determined is whether claimant is entitled to alternate medical care pursuant to Iowa Code section 85.27. 

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening, October 1975).

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa R. App. P. 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact.  Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.

The commissioner is justified in ordering alternate care when employer - authorized care has not been effective and evidence shows that such care is “inferior or less extensive” care than other available care requested by the employee.  Long, 528 N.W.2d at 124; Pirelli-Armstrong Tire Co., 562 N.W.2d at 437.

An employer forfeits the right to chose care by either abandoning care or denying responsibility for a worker’s medical problems.  Kindhart v. Fort Dodge Hotel, Vol I, No. 3, Iowa Industrial Comm’r Dec, 611 (App. 1985); Barnhart v. Maq Inc., I Iowa Industrial Comm’r Rep. 16 (App. 1981)
The evidentiary record indicates claimant was treated by Dr. Miller, until Dr. Miller refused to continue treatment.  Dr. Miller discontinued treatment with claimant because claimant’s bills were not being paid by defendants.  The evidentiary records indicate defendants abandoned claimant’s medical care, as it relates to claimant’s lower back condition.  As defendants abandoned claimant’s care, claimant is entitled to alternate medical care with Dr. Collins.
ORDER


THEREFORE, IT IS ORDERED:


That defendants shall pay claimant fifty (50) weeks of permanent partial disability benefits at the rate of five hundred twenty-six and 75/100 dollars ($526.75) commencing on May 6, 2006.


Defendants shall pay accrued weekly benefits in a lump sum.


Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.


Defendants shall receive credit for benefits previously paid.


That claimant is entitled to alternate medical care consisting of continued treatment with Dr. Collins.


Defendants shall file subsequent reports of injury as required by this agency pursuant to 876 IAC 3.1(2).

Defendants shall pay the costs of this matter pursuant to 876 IAC 4.33 (costs of reports limited to one hundred fifty dollars ($150.00) per report).

Signed and filed this ___6th __ day of September, 2007.

   ________________________






     JAMES F. CHRISTENSON






                    DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER

Copies to:

Patrick L. Woodward

Attorney at Law
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Attorney at Law
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Omaha,  NE  68102
JFC/dll
