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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CARL ASH,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                 File No. 5032747, 5036547
GERDAU AMERISTEEL,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ESIS, INC.
  :



  :


Insurance Carrier,
  :



  :

SECOND INJURY FUND OF IOWA,
  :



  :


Defendants.
  : Head Note No.:  1402.10, 1802, 1803, 3003
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Carl Ash, filed petitions in arbitration seeking workers’ compensation benefits from Gerdau Ameristeel (Gerdau), employer, and ESIS, Inc., insurer, both as defendants.  The record in this case consists of claimant’s exhibits 1 through 10, defendants’ exhibits A through P, and the testimony of Steve Walzer and Rhonda Janssen.
Claimant filed only one petition for a May 13, 2009, injury to the left arm and a July 8, 2009, injury to the left leg.  The parties prepared a hearing report for each injury.  At hearing, claimant was ordered to file a second petition regarding the July 8, 2009, injury to the left leg and did so.  At hearing claimant dismissed the alleged date of injury of December 29, 2009.  

ISSUES

For File No. 5032747 (Date of Injury:  May 13, 2009 to the left arm):
1.
Whether claimant sustained an injury on May 13, 2009, that arose out of the course of employment;

2.
Whether claimant’s claim is barred for lack of timely notice under Iowa Code section 85.23.

3.
Whether the injury is the cause of temporary disability.

4.
Whether the injury is the cause of permanent disability; and if so

5.
The extent of claimant’s entitlement to permanent partial disability benefits.

6.
Rate.

For File No. 5036547 (Date of Injury:  July 8, 2009 to the left leg):

1.
Whether claimant sustained an injury on July 8, 2009 that arose out of the course of employment.

2.
Whether the injury is a cause of permanent disability; and if so,

3.
The extent of claimant’s entitlement to permanent partial disability benefits.

4.
Rate.

FINDINGS OF FACT

Claimant began employment with North Star Steel in 1980 as a maintenance mechanic.  North Star was bought out by Gerdau.  Claimant worked with Gerdau as a maintenance mechanic until 2010.  
As a maintenance mechanic claimant repaired and maintained machinery for Gerdau.  Claimant’s job required him to repair machinery, use small and large impact wrenches, and occasionally operate a jackhammer.  Claimant’s job also required repetitive motion of the upper extremities and required claimant to bend and kneel.  

Claimant’s prior medical history is relevant.  In 2002 claimant treated for a shoulder injury.  Claimant had carpal tunnel surgery in 2003.  (Exhibit O, page 6)

Claimant testified that he began having pain in his left upper extremity sometime in early 2009.  Claimant thought his injury might be due to his work with wrenches and other repetitive work he did at Gerdau.  Claimant testified he wasn’t sure regarding this.  (Ex. P, deposition pages 32-33)

Claimant testified at hearing that he told the company nurse he had pain in his left upper extremity and thought it was due to work.  Claimant said the company nurse told him he did not have a workers’ compensation claim and discouraged him from filing an accident report.  

In deposition claimant testified he was unsure if he discussed his left upper extremity problems with the company nurse.  (Ex. P, depo. p. 33)

Rhonda Janssen testified she is the company nurse at Gerdau.  She said claimant reported a work-related injury to his left leg and right shoulder.  She said claimant never reported a work-related left arm problem to her.  

Steve Walzer is the human resource manager for Gerdau.  In that capacity he is familiar with claimant’s alleged injuries and claimant’s workers’ compensation claim.  Mr. Walzer testified Gerdau did not get notice of an injury to claimant’s left upper extremity until a petition was filed in this matter.

In March of 2009 claimant was evaluated at the University of Iowa Hospitals & Clinics.  Claimant complained of hand and knee pain.  He was assessed as having left knee pain and hand arthralgia aggravated by use.  Claimant was told to do exercises and use over-the-counter medication.  (Exhibit 4, pages 1-2)

Claimant was evaluated by Jennifer Stern, M.D., on March 27, 2009, for left hand weakness.  Claimant complained of limited range of motion and difficulty with grip on the left hand.  Nerve conduction studies were consistent with an ulnar neuropathy.  (Ex. B)

In March of 2001 claimant had an MRI of the cervical spine for his complaints of left hand weakness.  The MRI revealed degenerative changes at the C4-C7 level.  (Ex. A, pp. 1-2)

In April of 2009 claimant underwent an MRI of the left upper extremity.  Findings were suggestive of an ulnar neuropathy.  (Ex. 8, p. 1)

On May 7, 2009, claimant was evaluated by Curtis Steyers, M.D.  Claimant had left hand weakness beginning in February of 2009.  He was diagnosed as having ulnar neuropathy at the elbow.  Surgery was discussed and chosen as a treatment option.  (Ex. 7, pp. 1-2)  In a pre-operative examination claimant was assessed as having a left ulnar neuropathy at the elbow.  Claimant noted he had weakness on the left upper extremity since February 2009.  He was unaware of any event or activity that preceded the onset of his symptoms.  (Ex. 7, pp. 3-4)

On May 13, 2009, claimant underwent an ulnar nerve transposition on the left.  Surgery was performed by Dr. Steyers.  (Ex. 7, pp. 5-6)

During his time off from work, claimant received short-term disability (STD) benefits.  Mr. Walzer testified claimant applied for and received STD benefits for the time he was off work due to his arm surgery.  He said that in order for claimant to be entitled to STD benefits, claimant would need to indicate his injury was non-work related.  

Claimant was returned to work with no restrictions on June 1, 2009.  (Ex. A, pp. 3-4)

Claimant testified he was repairing machinery at work on July 8, 2009.  He said he was on his knees working with two large wrenches.  He said after he completed repairs his left knee was sore.  Claimant filed a statement regarding his injury with his employer.  (Ex. H, p. 1)

On July 10, 2009, claimant was evaluated by J. Blouse, P.A.  Claimant had sore knees after working on his knees on grates.  He was assessed as having pre-patellar  bursitis.  (Ex. 9, pp. 1-2)

Claimant had a follow-up examination on the left knee with E. Yutangco, M.D., in September, 2009.  Claimant was advised to ice and stretch his knee.  (Ex. C, pp. 11-15)  
John Langland, M.D., evaluated claimant in November of 2009 for complaints of knee pain.  Claimant was assessed as having mild osteoarthritis in the left knee.  He was recommended to ice his knees.  (Ex. 3, pp. 1-2)

Claimant underwent an independent medical examination (IME) of the left knee in December 2009.  It revealed a tear in the medial meniscus.  (Ex. 3, p. 4)  

In January of 2010, in an evaluation with M. Sojka, M.D., surgery was discussed and chosen as a treatment option.   (Ex. 2)

In a July 15, 2010, letter, Joseph Creighton, D.O., opined regarding claimant’s permanent impairment.  Dr. Creighton opined claimant’s left arm and left knee injury were work related.  He found claimant had 7 percent permanent impairment to the left upper extremity and a 7 percent permanent impairment to the left lower extremity.  (Ex. 1)

Claimant testified Dr. Creighton was the first, and only, physician who told him that his elbow pain and need for surgery were work related.  Claimant said he did not fill out an injury report with defendant employer indicating his injury was work related.  

A letter from the Iowa Medical Board indicates Dr. Creighton’s Iowa Medical License was issued in 1994.  In 1998 Dr. Creighton was charged by the Board with the inability to practice medicine due to excessive drug use.  In 1998 Dr. Creighton entered into a settlement agreement with the Board and his license was indefinitely suspended.  Dr. Creighton has not renewed his Iowa Medical License, and the license is in an inactive status.  (Ex. L)

In a letter written by defendants’ counsel, Dr. Yutangco indicated that the mechanism of the injury described by claimant is inconsistent with a meniscus or ligament injury.  It was also Dr. Yutangco’s opinion that claimant did not have a meniscus or ligament injury from his July 2009 injury.  (Ex. D)

On August 18, 2010, claimant underwent knee surgery consisting of a partial medial meniscectomy.  Surgery was performed by Dr. Langland.  (Ex. 3, pp. 6-7)  Claimant testified he has not returned to work since that surgery. 

In October of 2010 claimant returned in follow-up with Dr. Langland.  Claimant’s knee symptoms had improved, but claimant still had aching in his left knee.  (Ex. 6)  Claimant was returned to work on October 13, 2010, with no restrictions.  (Ex. A, p. 7)

In November of 2010 claimant completed an exit interview with Gerdau.  Claimant indicated he was retiring.   (Ex. N)
Claimant testified he believes he regained his strength in his left arm.  He said his left arm problem affected his ability to work with Ameristeel.  He said he did not believe he could return to work for Gerdau because of knee pain.  

Regarding claimant’s May 13, 2009, injury claimant had the following gross income from the 13 weeks prior to that injury:
Week Ending Date




Gross Wage
05/09/2009





$  1,037.88

05/02/2009





$  1,048.83

04/25/2009





$  1,009.98

04/18/2009





$  1,016.30

04/11/2009





$  1,070.43

04/04/2009





$  1,023.93

03/28/2009





$  1,102.98

03/21/2009





$  1,118.23

03/14/2009





$  1,231.89

03/07/2009





$  1,141.11

02/28/2009





$  1,180.02

02/21/2009





$  1,082.43

02/14/2009





$  1,113.12



TOTAL


$14,177.13


Regarding claimant’s alleged July 8, 2009, injury claimant had the following gross earnings for the 13 weeks prior to the injury: 

Week Ending Date




Gross Wage

07/04/2009





$     930.00


06/27/2009





$     963.76


06/20/2009





$  1,042.23


06/13/2009





$  1,033.34


06/06/2009





$  1,059.60


05/09/2009





$  1,037.88


05/02/2009





$  1,048.83


04/25/2009





$  1,009.98


04/18/2009





$  1,016.30


04/11/2009





$  1,070.43


04/04/2009





$  1,023.93


03/28/2009





$  1,102.98


03/21/2009





$  1,118.23




TOTAL


$13,457.49

CONCLUSIONS OF LAW

The first issue to be determined is if claimant sustained an injury that arose out of and in the course of employment.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

Regarding the injury to the left arm occurring on May 13, 2009, claimant testified he performed jobs with Gerdau involving vibration and impact on his upper extremities.  Claimant also testified he performed a lot of repetitive work with his upper extremities at Gerdau.  Records indicate claimant had difficulty with strength and gripping in his left 
upper extremity.  Dr. Creighton opined claimant’s work caused his left upper extremity injury.  There is no conflicting expert opinion.  Given this record, claimant has proven his May 13, 2009, injury to his left upper extremity arose out of and in the course of employment.  

I recognize Dr. Creighton had his license suspended in 1998 and has not had that license reinstated.  However, regarding this particular injury, that fact alone does not require that I discard Dr. Creighton’s opinions.  Dr. Creighton’s suspension of his licensure was not related to his ability to give opinions regarding the causal connection between an injury and work.  Case law indicates lay testimony is relevant in evaluating scheduled member disability.  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 421 (Iowa 1994); Haynes v. Second Injury Fund, 574 N.W.2d 11, 13 (Ia. App. 1996)  If lay testimony can be used to evaluate a disability  there is no reason why the opinion of a physician, with a suspended license, cannot also be used as evidence in establishing the causal links between an injury and work.  Claimant has proven his May 13, 2009, injury to his left upper extremity arose out of and in the course of employment.  

Regarding claimant’s July 8, 2009, injury to his left leg, claimant testified he believes he injured his left leg while working on his knees while repairing broken machinery.  Claimant was eventually assessed as having a torn medial meniscus.  

Two experts have opined regarding the causal relationship between claimant’s knee and his work.  Dr. Yutangco treated claimant.  He is licensed in Iowa and specializing in occupational medicine.  He opined that based on the history given by claimant, he did not believe claimant sustained a meniscal or ligament injury to his left knee on July 8, 2009.  He indicated the mechanisms of claimant’s injury were inconsistent with a meniscus or ligament injury.  (Ex. D)
Dr. Creighton evaluated claimant on one occasion for an independent medical evaluation (IME).  He opined claimant’s knee injury was caused by his work.  Dr. Creighton’s licensure to practice medicine is suspended in Iowa.  He gives little detail for his opinion regarding causal connection.  

Dr. Yutangco is licensed in Iowa and practices occupational medicine.  Dr. Creighton is not licensed.  Dr. Yutangco opines claimant’s knee injury was not caused by his kneeling at work in July of 2009.  Given this record, claimant has failed to carry his burden of proof his left knee injury of July 8, 2009, arose out of the course of employment. 
As claimant has failed to prove his left knee injury arose out of and in the course of employment, all other issues regarding the July 8, 2009 injury to the left knee (File No. 5036547) are moot.

The next issue to be determined is if claimant’s claim is barred for failure to give timely notice of his injury under Iowa Code section 85.23.  

Iowa Code section 85.23 requires an employee to give notice of the occurrence of an injury to the employer within 90 days from the date of the occurrence, unless the employer has actual knowledge of the occurrence of the injury.

The purpose of the 90-day notice or actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notice is met when the employer, as a reasonably conscientious manager, is alerted to the possibility of a potential compensation claim through information which makes the employer aware that the injury occurred and that it may be work related.  Dillinger v. City of Sioux City, 368 N.W.2d 176 (Iowa 1985); Robinson v. Department of Transp., 296 N.W.2d 809 (Iowa 1980).

Failure to give notice is an affirmative defense which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940).

Under the Supreme Court decision in Herrera v. IBP, Inc., 633 N.W.2d 284, 288 (Iowa 2001), a cumulative injury is manifested when the claimant, as a reasonable person, would plainly be aware that he, or she, suffers from an injury and that injury was caused by claimant’s employment. 

The record indicates claimant began to experience pain and loss of strength in his left upper extremity sometime in early 2009.  Claimant began to drop things at work.  He had a number of diagnostic tests and exams.  No physician, during this period, told claimant his injury was work related.  Claimant filed his petition for this injury, on April 9, 2010.  The administrative file in this matter indicates that defendants were served with a petition on or about April 19, 2010.  The record indicates defendants first knew claimant was claiming a work injury to his left upper extremity, occurring or May 13, 2009, when they received the petition in this matter.  Claimant testified the first doctor that told him he had a work-related injury to his left upper extremity, was evaluated by Dr. Creighton.  Dr. Creighton evaluated claimant on April 28, 2010.  (Ex. 1)  Given this record, defendants have failed to carry their burden of proof showing that claimant failed to give timely notice of his May 13, 2009, injury under Iowa Code section 85.23. 

The next issue to be determined is if claimant sustained a temporary disability regarding the May 13, 2009, injury.  

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered 
permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

The record indicates claimant had surgery on May 13, 2009.  Claimant was off work from May 14, 2009 through May 31, 2009.  Claimant returned to work at full duty on June 1, 2009.  (Ex. 7, pp. 5-6; Ex. A, pp. 3-4)

Claimant is entitled to healing period benefits from May 14, 2009 through May 31, 2009. 

The next issue to be determined is if claimant sustained a permanent disability regarding his May 13, 2009 injury.  Claimant had pain and loss of function in his left upper extremity in early 2009.  Claimant had left elbow surgery in May of 2009.  Dr. Creighton opined claimant had a permanent disability as a result of this injury and subsequent surgery.  There is no conflicting opinion from any other expert.  Claimant has carried his burden of proof that he sustained a permanent disability regarding his May 13, 2009.
The next issue to be determined is the extent of claimant’s entitlement to permanent partial disability benefits.  

Under the Iowa Workers' Compensation Act, permanent partial disability is compensated either for a loss or loss of use of a scheduled member under Iowa Code section 85.34(2)(a)-(t) or for loss of earning capacity under section 85.34(2)(u).  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part.”  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  The fact finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa  1994).

Dr. Creighton found claimant had a seven percent permanent impairment to his left upper extremity.  There is no conflicting opinion.  Claimant is due 17.5 weeks of permanent partial disability benefits (7 percent x 250 weeks).

The final issue to be determined is rate.  

Section 85.36 states the basis of compensation is the weekly earnings of the employee at the time of the injury.  The section defines weekly earnings as the gross salary, wages, or earnings to which an employee would have been entitled had the employee worked the customary hours for the full pay period in which injured as the employer regularly required for the work or employment.  The various subsections of section 85.36 set forth methods of computing weekly earnings depending upon the type of earnings and employment.

If the employee is paid on a daily or hourly basis or by output, weekly earnings are computed by dividing by 13 the earnings over the 13-week period immediately preceding the injury.  Any week that does not fairly reflect the employee’s customary earnings that fairly represent the employee’s customary earnings, however.  Section 85.36(6).

Claimant had an average weekly wage of $1,090.55 per week.  He was married with 2 exemptions.  Claimant’s rate is $679.85 per week.  

ORDER


THEREFORE, IT IS ORDERED:

For File No. 5032747 (Date of Injury:  May 13, 2009):


That defendants shall pay claimant healing period benefits from May 14, 2009 through May 31, 2009, at the rate of six hundred seventy-nine and 85/100 dollars ($679.85) per week.


That defendants shall pay claimant seventeen point five (17.5) weeks of permanent partial disability benefits at the rate of six hundred seventy-nine and 85/100 dollars ($679.85) per week commencing on June 1, 2009.


That defendants shall pay accrued weekly benefits in a lump sum.


That defendants shall pay interest on unpaid weekly benefits awarded as set forth in Iowa Code section 85.30. 


That defendants shall pay the costs of this matter as detailed under rule 876 IAC 4.33.


That defendants shall file subsequent reports of injury as required by this agency under rule 876 IAC 3.1(2).


For File No. 5036547 (Date of Injury – July 8, 2009):


That claimant shall take nothing from these proceedings.

Signed and filed this ____16th_____ day of May, 2011.

   ________________________






     JAMES F. CHRISTENSON






                    DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER
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