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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

LARRY L. LAWS,
  :



  :


Claimant,
  :


  :

vs.

  :



  :          File No. 1281570

CHORPENING TRUCKING,
  :



  :       A R B I T R A T I O N 


Employer,
  :



  :            D E C I S I O N

and

  :



  :

STAR INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Larry Laws, the claimant, seeks workers’ compensation benefits from defendants, Chorpening Trucking, the alleged employer, and its insurer, Star Insurance.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard the claim on March 14, 2002.  The oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  

In this decision, I will refer to the claimant by his first name and to the defendant employer as Chorpening.

The parties agreed that an employee-employer relationship existed between Larry and Chorpening at the time of the alleged injury.

ISSUES

The parties submitted the following issues for determination in this proceeding:

I.  Whether Larry received an injury arising out of and in the course of employment with Chorpening.

II.  The extent of claimant's entitlement to disability benefits.

III.  The extent of claimant's entitlement to medical benefits.

FINDINGS OF FACT

Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.

Larry worked for Chorpening from April to September 1999 as an over-the-road driver of semi tractor-trailer trucks.  Larry claims that he injured his mid and lower back on August 23, 1999, when unloading pallets of bottled water at a Wal-Mart store.  For reasons that will be discussed below, I am unable to find that Larry suffered the work injury as claimed due to his lack of credibility and unconvincing opinions of the medical experts who support his claim.

Larry’s lack of credibility arises from a large amount of inconsistencies in his testimony and histories he provided to treating and opining physicians involved in this case.  While I usually tolerate a certain amount of inconsistency in statements attributed to claimants in these cases due to fading memories and the fact that doctors records are not stenographic transcriptions of statements made to them, Larry in this case far exceeded my tolerance.  The problem with the medical experts supporting Larry’s claim is that they did not demonstrate a complete history of the events before and after the claimed injury.

There is no dispute that Larry had serious low back problems before the claimed August 1999 injury stemming from a work injury to his lumbar spine in 1982 which resulted in two back surgeries.  Due to this injury, Larry remained off work for ten years.  Larry received a substantial sum in settlement of his worker’s compensation claim for this injury.  Larry also suffered a fracture to his left leg in 1986 requiring extensive surgery due to complications.  This injury and the surgery left Larry with a left limb-length discrepancy.  While doctors in his case suggest that the shorter left leg can cause back pain, Larry only reports residual problems consisting of left pain and the need to use a cane for walking.  Also, due to a gunshot wound, claimant asserts that he has lost 60 percent of the use of his left arm.  Larry has not been employed in any capacity since December 1999 and at that time applied for social security disability benefits.  Interestingly, in his application for these benefits, he describes in detail all of the above physical problems but does not mention any mid-back or additional low back problems stemming from his claimed work injury in this case.  (Exhibit K, page 4)

Larry asserts in this case that he slowly rehabilitated himself back into truck driving following his return to work in 1991.  He returned to truck driving only with the assistance of his wife as a team driver.  However, they were never dispatched as a team consisting of two full-time drivers but as a super single or two part-time drivers, each sharing a full-time driver assignment. 

The amount of time Larry and his wife drove before and after the injury is unclear and a source of the first inconsistency I encountered in this case.  Larry’s wife testified that before the August 1999 work injury, Larry did 2/3 of the driving but that she did most of the driving after this injury.  When confronted with log records of time, exhibit J, that show she worked almost half of the time and that he worked most of the time after the injury, her response at first was to challenge the accuracy of the logs.  However, later she recanted and said the logs were accurate but that Larry’s condition worsened after they left Chorpening and began driving for a subsequent employer, Sure Shot.  In his testimony at hearing, Larry referred to his wife as a “sunshine driver” meaning that she only drove when conditions were good.  He also denied the accuracy of the logs stating that all drivers fabricate logs to allow them to put in more miles than they are allowed by regulation.  In his deposition testimony, he stated that the driving duties were split between himself and his wife prior to the injury but that he could hardly drive after the injury.  (Ex. 14, v. 2, p.92)  The logbooks show that only Larry drove the truck (wife did not go along) between August 31, 1999, thru September 9, 1999, on a consecutive series of trips which extended across 8-9 states.  (Ex. J, pp 12-17)

Larry’s use of a cane before and after the injury also was a source of inconsistency.  At hearing, Larry’s wife testified that his use of a cane for walking began after the claimed work injury of August 23, 1999.  At hearing, Larry again denied using a cane before this asserted injury.  In his deposition, Larry admitted twice that he used a cane before the injury and even was holding a cane in this right hand when the claimed August 23, 1999, injury occurred.  (Ex. 14, v. 2, p. 40)  Larry stated that he always used a cane when walking before the injury due to his left leg problems.  (Ex. 14, v. 2, p. 58)

Larry apparently sought a release from permanent restrictions to light duty with no trucking in the late 1980s.  In December 1988, an orthopedist released him to return to gainful employment but that doctor stated he was not familiar with Larry’s medical history.  (Ex. 35)  In their testimonies, Larry and his wife stated that in the early 1990s Larry started back into driving in a catering business.  Later on he moved to grain hauling.  In 1992, Larry returned to semi’s with his wife.  They began as an owner-operators but when fuel prices increased, they moved to driving employment.  Both contend that Larry’s condition improved to allow for this.  

However, a functional capacity evaluation was performed in 1994 while Larry was working as a housekeeper for Wal-Mart.  The FCE report states that Larry was unable to tolerate even light lifting activity and that he exhibited considerable pain behavior.  The report also states that Larry was unable to perform either full-time or part-time activity and was seeking social security benefits.  (Ex. 5, p. 9)  Larry and his wife admitted that Larry had severe limitations in his physical abilities but claim that these did not limit his return to driving.  In his social security disability application of December 1999 previously referred to, Larry claimed that he lied to his last three employers to get work and that he at that time could not find work he could handle.  (Ex. K, p. 19)

There is no dispute that Larry has been using various forms of narcotic pain medication prescribed by treating physicians since his 1982 back problems and that use of these drugs continues to the present day.  Larry’s family doctor, Terry Cochran, M.D., states that Larry’s regular use of this medication remained unchanged by the claimed 1999 work injury.  (Ex. 15, pp. 11,14.17,20,21)(Ex. 27, p. 11)

Further inconsistencies arise when both Larry and his wife describe the events they claim injured his mid-back and re-injured his low back.  At hearing, Larry’s wife stated that the injury occurred when she was picking up bottles from the trailer floor that had fallen from a pallet when Larry told her to “look out” and grabbed her when bottles fell from above.  When she turned around she then saw Larry standing up against the wall of the trailer.  When she asked if he was all right, Larry said “no” and that “something popped.”  She said that this incident happened very quickly.  She said that Larry then began to have considerable problems which required a return home to see his chiropractor.  

Larry testified at hearing that when the bottles fell.  He tried to hold them up with his left knee but fell to his knees after pushing away his wife.  He then felt a pop in his back and the onset of mid-back pain.  He denied telling any doctor that the bottles struck him on his back because he was facing the bottles.  In his deposition testimony he claimed that he was looking to the back of the truck when the incident happened or at least looking to the side (Ex. 14, v. 2, pp. 28) and saw the pile falling.  Later on he said that he did not see the pile falling.  (Ex. 14, v. 2, p. 34)  

Upon returning home after the alleged August 1999 event, Larry immediately sought treatment from a chiropractor, Todd Salow, D.C., for acute mid-back pain providing the doctor with a history that he “helped unload truck and had to restack fallen pallets of bottled water” and “bending over too much.”  (Ex. 8, pp. 16-17)  Dr. Salow’s treatment for this condition continued until October 1999.  Larry returned in late December 1999 with what Dr. Salow views as a new condition in his low back.  Dr. Salow opines that Larry’s upper back problems had resolved by that time.  (Ex. 20)  Actually, Dr. Salow’s treatment for mid-back problems did not begin with the claimed August 1999 injury.  Such treatment began in early May 1999.  The history provided at that time was that he had been having mid-back pain for the last three months following an incident when he twisted his back after being struck in the arm by a wooded board while assisting in unloading a truck for a previous employer.  He was having pain then from just riding in his truck.  (Ex. 8, pp. 1, 5, 9)  His last regime of treatment prior to the August 23, 1999, claimed injury was on June 16, 1999, when he reported that his mid-back pain remained unchanged.  Larry’s response at hearing to Dr. Salow’s records and testimony was that Dr. Salow is a friend of Mr. Chorpening and was apparently lying to help his friend.  This is denied by Mrs. Chorpening.  In any event, Larry’s assertions about Dr. Salow are unsubstantiated and unlikely.  His testimony is largely based upon records prepared before the work injury controversy began between Larry and Chorpening.

Larry states that he reported his back injury to Mrs. Chorpening upon his return after the August 1999 unloading incident and asked her insurer to pay for the chiropractic care.  Mrs. Chorpening denies this stating that Larry asked that she assist him in filing a false claim of a work injury to get some of his chiropractic bills paid.  She said that she refused to do so.  At any rate, a few of these bills were indeed paid by the insurer.

In his testimony at hearing, Larry did not describe his driving activity after the injury while treating with Dr. Salow in May and June 1999 other than to deny that he said in his deposition that he could hardly drive.   

On September 14, 1999, Larry goes to his family doctor, Dr. Cochran and reports the onset of back pain.  Dr. Cochran writes in his notes a history as follows: “had flare-up unloading a trailer last 2 weeks—weather.”  (Ex. 1, p 21)(Ex. 15, p. 23)  This was not a special appointment but a previously scheduled follow-up visit for his ongoing back problems.  Dr. Cochran recommended that Larry take four weeks off from work.  Larry did not return to work at Chorpening at any subsequent time.  Larry contends that Mrs. Chorpening became angry about being off work.  Larry did line up a replacement driver who testified that he indeed began driving for Chorpening in September 1999 and that Chorpening was aware of Larry’s back problems at the time.

Dr. Cochran treated Larry over the next several months.  Larry ended driving and all other employment in December 1999.  Dr. Cochran believes that the August 23, 1999, event permanently changed Larry’s level of functioning.  In his second deposition, the doctor stated that this conclusion was reached from observing Larry arrive and leave his office before and after the claimed incident.  Before the injury, Larry was able to do so fairly easily but after the injury Larry had to use his cane and only carefully get out and enter his car.  The problem with Dr. Cochran’s views is that he was unaware of the records of Dr. Salow treating the mid-back four months before the claimed injury and the history Dr. Salow received from Larry that he had been having mid back problems beginning in early 1999.  (Ex. 15, p. 5)  Dr. Cochran only recalled some mid-back problems in 1993.  The doctor also was unaware of Larry’s use of cane “at all times” for walking before the alleged work injury.  (Ex. 15, p. 30)

Larry sought out supportive opinions from two specialists at the University of Iowa Hospitals.  Larry was examined in May 2000 by Timothy Ryken, M.D., an assistant professor of neurosurgery and a board certified neurosurgeon.  The doctor’s records show a history of onset of problems as “Trying to straighten up a stack of bottled water, which fell against him and caused the immediate onset of mid back discomfort.”  (Ex 5, p. 36)  Dr. Ryken ordered an MRI and found a small abnormality at the T6-7 spinal level of Larry’s mid back.  Dr. Ryken states that Larry told him that he was getting along well until the August 23, 1999, event at work.  Based upon the timing of Larry’s onset of pain, the doctor concluded that this abnormality was substantial caused or aggravated by the claimed August 23, 1999 injury.  (Ex. 25, pp. 21,22)  However, Dr. Ryken states that he was not aware of any mid back problems before August 1999 and of Dr. Salow’s treatments before August 1999.  He was unaware of the extensive use of narcotic drugs before August 1999.  (Ex. 25, p. 43)  He was also asked to explain negative findings in the thoracic spine area by a radiologist in January 1999.  The doctor declined to compare the images as the January 2000 had a motion defect which prevented a clear image and any comparison.

In October 2000, Larry was examined by Joseph Chen, M.D., a specialist in physical medicine and rehabilitation.  The doctor was then serving as an assistant professor of Orthopedics at the University of Iowa Hospitals.  Dr. Chen reports that Larry told him that his mid-back pain began on August 23, 1999, when a “large pile of water bottles fell on his back.”  (Ex. 21, p. 4)  (As mentioned earlier, Larry testified at hearing that he did not tell a physician that he was struck in the back by the bottles)  Based upon this history, Dr. Chen opined, as Dr. Ryken, that the event caused or aggravated the herniated or abnormal disc found by Dr. Ryken.  Dr. Chen, likewise, was unaware of Larry’s prior mid back problems in the spring and summer of 1999.  During his deposition when presented with the negative findings from the MRI in January 2000, Dr. Chen recanted his opinion stating that such an event could not have caused the abnormality.  (Ex. 20)  A second deposition was taken after Dr. Chen personally reviewed the MRI images in January 2000 and the one ordered by Dr. Ryken in May 2000 as well as one taken in October 2000.  Despite the views of the radiologists, Dr. Chen found a small abnormality in the January 2000 image, a much larger defect in the May 2000 study and a somewhat smaller defect in October 2000.  Dr. Chen felt that this was the normal course for a herniated disc and reaffirmed his original opinion that the August 1999 injury was the causative factor.  (Ex. 24)  However, the doctor was still basing his opinion on the history of being struck in the back by the pile of bottles.  The doctor failed to explain why the prior mid back complaints and treatment before August 1999 was not important to his analysis, if indeed he was aware of them.

In January 2001, Larry was evaluated by another neurosurgeon, Chad Abernathy, M.D.  Dr. Abernathy had seen Larry before in 1993 when he had mid-back problems.  Dr. Abernathy found no significant difference between Larry’s presentations in January 2001 from his 1993 presentation.  After reviewing the January 2000 and May 2000 MRI studies, Dr. Abernathy found that the January 2000 was the best image due to the type of scanner used.  After comparing these images, the doctor found nothing significant and opined, that in any event, Larry has not suffered any permanent change of condition from any August 1999 mid-back event.  (Ex. H)

Finally, In October 2001, Larry was evaluated by Justin Ban, M.D., a certified independent medical examiner.  Dr. Ban was also told by Larry that he was struck in the mid-back by the water bottles.  (Ex. 10, p. 3)  Given the history, Dr. Ban causally relates permanent impairment to the whole person to the August 1999 water bottle event.  (Ex. 10, p. 10)  In his report which lists the records he reviewed, he does not mention the prior mid-back treatment records of Dr. Salow.

It is clear that all of the physicians who support this claim, Drs. Cochran, Ryken, Chen, and Ban were either unaware of the complete history of Larry’s mid-back problems in the months prior to the alleged work injury or were told an incorrect history of how the alleged injury occurred.  The apparent disagreement about what the January 2000 MRI reveals by three specialists and the radiologist is also not supportive of claimant’s assertions in this case.

Claimant’s inconsistent stories may indeed be due his heavy use of drugs, his chronic pain, or his lack of intelligence as suggested by his attorney.  However, claimant also could be lying.  Claimant failed to show that that lying was not just as likely the source of inconsistencies as the other possible causes.

Further findings are unnecessary.

CONCLUSIONS OF LAW

Claimant has the burden of proving by a preponderance of the evidence that claimant received an injury arising out of and in the course of employment.  The words "out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time and place and circumstances of the injury.  See generally, Cedar Rapids Community Sch. v. Cady, 278 N.W.2d 298 (Iowa 1979); Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 63 (1955).  An employer takes an employee subject to any active or dormant health impairments.  A work connected injury that more than slightly aggravates the condition is considered to be a personal injury.  Ziegler v. United States Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591 (1961) and cases cited therein.

In the case of sub judice, I found that claimant failed to carry his burden of proof and persuasion that he suffered the injury as claimed.  Claimant shall take nothing further.

ORDER

1.  Claimant shall take nothing further.

2.  Claimant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33.

Signed and filed this ____30th_____ day of April, 2002.

   ________________________
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