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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________
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  :



  :
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  :

vs.

  :



  :                          File No. 5021868
BARCO DEVELOPMENT COMPANY,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

AUTO-OWNERS INSURANCE 
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Greg Lewis Wiltse, the claimant, seeks workers’ compensation benefits from defendants, Ed Ward d/b/a Ed Ward Enterprises (uninsured) and Barco Development Company and its insurer, Auto-Owners Insurance Company, as a result of an alleged injury on May 25, 2006.  Presiding in this matter is Larry P. Walshire, a Deputy Iowa Workers’ Compensation Commissioner.  An oral evidentiary hearing commenced on August 13, 2008, but the matter was not fully submitted until expiration of the time set at hearing for submission of briefs and argument on August 20, 2008.  Oral testimonies and written exhibits received into evidence at hearing are set forth in the hearing transcript.  

Claimant’s exhibits consist of two volumes, marked I & II.  The exhibits from defendants, Barco and Auto-Owners, were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit I, pages 2 through 4 will be cited as, “Ex. I-2:4”
Defendant, Ed Ward, the alleged owner of Ed Ward Enterprises, after being duly served with the petition and original notice of this proceeding, did not appear or participant in these proceedings.  The claimant did not seek a default, but elected to proceed with hearing on the claim against Ward as permitted by Iowa Code section 17A.12(3).

The appearing parties agreed to the following matters in a written hearing report submitted at hearing:

1.  The alleged injury is a cause of temporary disability during medical recovery and permanent disability. 
2.  Claimant was off work from July 31, 2006 through June 15, 2006 and from September 1, 2006 through December 24, 2006.


3.  At the time of the alleged injury, claimant was single and entitled to only one exemption for income tax purposes.  

4.  The requested medical expenses submitted by claimant at the hearing are fair and reasonable and causally connected to the medical condition(s) upon which the claim herein is based, but that the issue of their causal connection to any work injury remains an issue to be decided herein.
ISSUES
At hearing, the parties submitted the following issues for determination:


I.  Whether an employer-employee relationship existed between claimant and the alleged defendant employers at the time of the alleged injury: 

II.  Whether claimant received an injury arising out of and in the course of employment; 

III.  The extent of claimant's entitlement to weekly healing period benefits and permanent disability benefits (including his rate of weekly compensation); 


IV.  The extent of claimant's entitlement to medical benefits; and, 


V.  The extent of claimant’s entitlement to penalty benefits for an unreasonable delay or denial of weekly benefits pursuant to Iowa Code section 86.13.

FINDINGS OF FACT

In these findings, I will refer to the claimant by his first name, Greg, and to the defendant employer, Barco Development Company, as Barco.

From my observation of his demeanor at hearing including body movements, vocal characteristics, eye contact and facial mannerisms while testifying in addition to consideration of the other evidence, I found Greg credible. 

There is no dispute that Greg was employed by Barco from August 2004 through May 11, 2006, as a carpenter and was paid $12.00 per hour for this work.  Barco is a construction firm that is engaged primarily in erecting commercial steel buildings, but occasional did handle residential projects. The owner of Barco is Darren Tietz.  At times when Tietz or his superintendant was busy on other projects, Greg was called upon to be a project foreman supervising other Barco employees.  Barco employees, including Greg before May 12, 2006, were issued weekly payroll checks based on weekly time cards and all payroll taxes were paid to government authorities on these earnings.
The fighting issue in his case is whether this employer-employee relationship ended on May 12, 2006, when Greg began working with Ed Ward to construct a spec residential home for Tietz.  Tietz testified that he orally contracted with Ward to construct this home for investment purposes.  Teitz admitted at hearing that this contract was never reduced to writing.  Ward operated under an alleged business known as Ed Ward Enterprises, which previously engaged in cleaning hog confinement buildings.  Ward was a former Barco superintendent.  Tietz testified that after making this arrangement with Ward, he approached Greg to work on the spec home.  He said that Greg had previously expressed an interest in working on residential projects, especially on a cash basis, to avoid paying income and payroll taxes.  Teitz testified that on May 12, 2006, Greg voluntarily quit the employ of Barco and began working with Ward on the spec home.  Greg testified in an unemployment compensation hearing in 2007 that he quit Barco at this time.

After May 12, 2006, Greg began working on the spec home with Ward and other so-called independent contractors.  Greg and other laborers were paid cash by Ward on a weekly basis at the rate of $15.00 per hour for 40 hours a week.    According to Greg, here were no payroll checks or timecards.   Plumbing and electrical contracting firms were paid by Ward, but it is unclear in what fashion.  No payroll taxes or insurances were paid on earnings by Greg or Ward and there was, no workers’ compensation coverage for Greg or the other workers on the spec home.  However, the money Ward used to pay the workers on the spec home came from Barco.  Greg testified that Ward would go to the bank each Friday and cash a check from Barco.  Ward then used that money to pay cash to Greg and the other workers that same day.  

Teitz admitted that he paid Ward weekly to cover his payroll, but stated that when he and Ward entered into the spec house agreement, they agreed to a total monetary amount Ward was to receive for erecting the house.  He stated that when he made payments to Ward each week, he mentally deducted such sums from that total amount, along with other periodic payments he provided to Ward to pay other subcontracting work on the house.  Teitz stated that he inspected the work on the spec house daily and would make changes in the plans.  He stated that Ward would provide him with mechanic lien waivers for each payment he made Ward.

Greg testified that he was allowed to keep keys to Barco facilities after May 12, 2006 and used these keys when necessary to get various supplies and equipment from Barco that were used on the spec home project.  Ward did furnish a few tools and equipment such as saws and compressors, but apparently was allowed to use Barco supplies and equipment when necessary.  Barco also provided vehicles used by Greg and Ward for the spec home project.  Greg also was allowed keep his Barco furnished cell phone and used that phone to communicate with Ward and Teitz during the spec home project.  Teitz did not dispute that he authorized Ward’s use of some Barco supplies and equipment.  Teitz said that Greg was allowed to keep the phone for a time, but was billed for its use.  However, the bill was not sent until Teitz learned of Greg’s work injury in this case.

Eventually, at some point in time after Greg’s work injury, the spec home was completed and sold for $250,000.00.  Teitz stated that Barco made about a $10,000.00 profit on the spec home and admitted at hearing that his cost for that project would have been much higher had payroll taxes and insurances been paid on that project.
I did not find the testimony of Teitz credible.  I find that the claimed arrangement entered into between Teitz and Ward for the spec home either was fictitious or a sham.  The arrangement between Barco and Ward was a scheme designed solely to the reduce cost of the home by illegally avoiding payroll taxes and the costs of workers’ compensation insurance.  When the spec home was sold, Barco directly benefited from this scheme.  There was no independent business relationship between Ward and Barco.  Ward was acting, in fact, simply as manager or superintendent for Barco, as he had done in the past.  I find that both Ward and Greg were employees of Barco while working on the spec home.  Teitz as owner of Barco closely supervised the project and the workers daily and Ward served only as a financial conduit between Barco and the workers on the spec home project.  Likely there were actual independent contractors on that project that provided plumbing and electrical work using their own employees, but defendants failed to show that Ward nor Greg were independent contractors.  
There is no question that Greg approved of this attempt by Barco to evade taxes and costs and benefited by avoiding taxes himself.  To date, however, only Greg has been asked by Teitz to pay the consequences of his scheme.  This should change with this decision.
The alleged work injury of August 25, 2006, began when Greg obtained a wood sliver in the left thumb while working on the spec home.  He thought the injury minor after he removed the sliver, but a few weeks later the thumb became painful and swollen when the puncture wound became infected and he was treated by Alan Hjelle, M.D.  When initial drainage and antibiotic medication proved ineffective, Greg was surgically treated by Michael Crane, M.D., and he was continued on antibiotic medications.  He was then returned to work.  However, his left thumb problems re-
occurred quickly thereafter without additional injury in August 2006, with recurrent drainage and abscesses upon a diagnosis of osteomyelitis.  He then began to have similar problems in the right thumb, despite no recent injury to that thumb.  When problems developed in the right thumb, it was feared that the infection could be caused or be spread by infection in a prosthetic heart valve that was installed in 2002.  Greg was then referred for a more thorough evaluation of the thumbs and heart by physicians at the Mayo Clinic.  These physicians did not find any heart valve problems, but did surgically treat both thumbs, leaving a open wound in the top of each thumb for drainage and Greg was placed on a regimen of more antibiotic infusions while an in-patient and this was continued for a time after discharge on an out-patient basis.  Finally, the thumbs responded to treatment and Greg recovered.  These health problems caused the periods of absences from work stipulated by the parties in the hearing report. (Ex. I-3:86)


Greg suffered prior infection in his right thumb in February 2000 when he received a puncture wound from a fish while working as a fisherman in Alaska.  The course of that infection and the development of osteomyelitis was similar to the left thumb in this case due to periodic reoccurrence of the problems for a time.  However, these problems subsided after a few months and he had no further problems until August 2006.  (Ex. I-1:3)

The Mayo Clinic physicians initially causally related the problems they treated in both thumbs in 2006 to a splinter he received in his carpentry work for Barco.  This opinion is limited as they made reference to “injuries” and splinters in his fingers.”  (Ex. I-77)  Two occupational physicians provided causation and impairment opinions in this case.  John Kuhnlein, D.O., retained by claimant, opined that Greg suffered a 34 percent permanent partial impairment to the left thumb from his work injury of August 25, 2006, but could not causally relate the right thumb problems to this injury due to the history of prior problems with that thumb and the lack of evidence that the left thumb infection migrated to the right thumb.  (Ex. I-123:125)  However, Dean Wampler, M.D., retained by defendant Barco, opined that Greg suffered a 30 percent permanent partial impairment to the left thumb and a 14 percent permanent partial impairment to the right thumb from his work injury.  (Ex. I-138) Dr. Wampler states that the prior injury in 2000 made the right thumb much more susceptible to infection from bacteria circulating in the blood stream from the left thumb problems.  He found significant that this right thumb reoccurrence did not occur until the left injured thumb was reacquiring a severe infection with high abscess pressure.  (Ex. I-139)   


I find that the views of Dr. Wampler to be the most convincing.  The right thumb problem does indeed coincide with the time the right thumb began to become quite serious. 

I find that on or about August 25, 2006, Greg received an injury to his right thumb and later his left thumb which arose out of and in the course of his employment with Barco.

I find that the work injury of August 25, 2006 is a cause of a 30 percent permanent loss of use to the left thumb and a 14 percent permanent loss of use to the right thumb.  
I find all of the requested medical expenses attached to the hearing report to constitute reasonable and necessary treatment of the work injury.  The evaluation of whether this included the heart valve is a part of the treatment of the infection of the thumbs.  The expenses total $97,808.20.  According to claimant’s post hearing brief, claimant personally paid for his travel by automobile, a total of 1,428 miles, to obtain medical treatment of his work injury.

CONCLUSIONS OF LAW


I.  Claimant must establish that an employee-employer relationship existed between himself and one or both of the defendants in this case.  Only employees are entitled to compensation for work related injuries and occupational diseases under chapters 85 and 85A of the Iowa Code.  The definition of employee under chapters 85 and 85A of the Iowa Code is the same.  I.C.A. §85A.3.  Iowa Code section 85.61(2) defines employee as a person who has entered into the employment of, or works under contract of service, express or implied, for any employer. Iowa Code section 85.61(13)(b) excludes independent contractor from the definition of persons deemed to be “workers” or “employees.”

The Iowa Supreme Court has recognized five factors in determining whether or not an employer-employee relationship exists:  1) the right of selection, or to employ at will; 2) responsibility for payment of wages by the employer; 3) the right to discharge or terminate the relationship; 4) the right to control the work; and, 5) identity of the employer as the authority in charge of the work or for whose benefit it is performed.  The overriding issue is the intention of the parties.  Caterpillar Tractor Co. v. Shook, 313 N.W. 2d 503 (Iowa 1981)  In the  Caterpillar Tractor case, the court added that the primary purpose of the workers' compensation statute is to benefit the worker insofar as the statute permits and should be interpreted liberally with the view toward that objective.  The Court explained that the statute is intended to cast upon the industry in which the worker is employed a share of the burden resulting from industrial accidents.  As a result, "any worker whose services form a regular and continuing part of the costs of the product, and his method of operation is not such independent business that it forms in itself a separate route through which his own costs of industrial accident can be channeled, is within a presumptive area of intended protection.   Caterpillar Tractor v. Shook, 313 N.W.2d at 506. 


Furthermore, if a claimant has established a prima facie case for an employer-employee relationship, any assertion that the claimant is excluded from coverage under Iowa Code section 85.61 (13)(b) or (c) as an independent contractor is an affirmative defense.

An independent contractor, under the quite universal rule,  may be defined as one who carriers on an independent business, and contracts to do a piece of work according to his own methods, subject to the empire’s control only as to results.  The commonly recognized tests of such a relationship are:  (1) the existence of a contract for the performance by a person of a certain piece or kind of work at a fixed rate; (2) independent nature of his business or his distinct calling; (3) his employment of assistants, with right to supervise their activities; (4) his obligation to furnish necessary tools, supplies, and materials; (5) his right to control the progress of the work, except as to final results; (6) the time for which the workman is employed; (7) the method of payment, whether by time or by job; and (8) whether the work is part of the regular business of the employer  Mallinger v. Webster City Oil Co., 211 Iowa 847, 851; 234 N.W. 254 (1931).
From the facts of this case, I found in this case the employer-employee relationship was a between claimant and one employer, Barco Development Company.  While an unemployment administrative judge found that claimant had voluntarily terminated his employment with Barco on May 12, 2006, a full understanding of the relationship among Barco, Ward, and claimant in this case, shows otherwise.  A finding of fact or conclusion of law contained in any decision by an administrative law judge or the Employment Appeal Board on claimant’s entitlement to unemployment benefits is not binding upon adjudicators in the Division of Workers’ Compensation.  Iowa Code section 96.6(4).  In this case, Barco directed the work, provided the money, and benefited from the arrangement and the work performed by claimant.  The arrangement was merely a scheme to avoid taxes and insurance costs.
II.  The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.
In the case sub judice, I found that claimant carried the burden of proof and demonstrated by the greater weight of the evidence that he suffered an injury to both thumbs arising out of and in the course of employment with Barco.  The claim against Ed Ward shall be dismissed.
II.  The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).
The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).
A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404.408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192.  
The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).
Where an injury is limited to scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).
The courts have repeatedly stated that for those injuries limited to the schedules in Iowa Code section 85.34(2)(a-t), this agency must only consider the functional loss of 
the particular scheduled member involved and not the other factors which constitute an “industrial disability.”  Iowa Supreme Court decisions over the years have repeatedly cited favorably the following language in the 66 year old case of Soukup v. Shores Co., 222 Iowa 272, 277; 268 N.W. 598, 601 (1936):
[t]he legislature has definitely fixed the amount of compensation that shall be paid for specific injuries . . . . and that, regardless of the education or qualifications or nature of the particular individual, or of his inability . . . . to engage in employment . . . . the compensation payable . . . . is limited to the amount therein fixed.

Our court has even specifically upheld the constitutionality of the scheduled member compensation scheme.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404 (Iowa 1994).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Graves, 331 N.W.2d 116; Simbro v. DeLong's Sportswear 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).
When the result of an injury is loss to a scheduled member, the compensation payable is limited to that set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C. M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  Pursuant to Iowa Code section 85.34(2)(u) the workers’ compensation commissioner may equitably prorate compensation payable in those cases wherein the loss is something less than that provided for in the schedule.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).
Evidence considered in assessing the loss of use of a particular scheduled member may entail more than a medical rating pursuant to standardized guides for evaluating permanent impairment.  A claimant's testimony and demonstration of difficulties incurred in using the injured member and medical evidence regarding general loss of use may be considered in determining the actual loss of use compensable.  Soukup, 222 Iowa 272, 268 N.W. 598.  Consideration is not given to what effect the scheduled loss has on claimant's earning capacity.  The scheduled loss system created by the legislature is presumed to include compensation for reduced capacity to labor and to earn.  Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (1942).
The right of a worker to receive compensation for injuries sustained which arose out of and in the course of employment is statutory.  The statute conferring this right can also fix the amount of compensation to be paid for different specific injuries, and the employee is not entitled to compensation except as provided by statute.  Soukup, 222 Iowa 272, 268 N.W. 598.

On the other hand, industrial disability was defined in Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."  Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity.  However, consideration must also be given to the injured workers’ medical condition before the injury, immediately after the injury and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the injured worker prior to the injury, after the injury, and potential for rehabilitation; the injured worker’s qualifications intellectually, emotionally and physically; the worker’s earnings before and after the injury; the willingness of the employer to re-employ the injured worker after the injury; the worker’s age, education, and motivation; and, finally the inability because of the injury to engage in employment for which the worker is best fitted;  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616, (Iowa 1995); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).
I found in this case that the work injury was limited to two thumbs and was a cause of permanent impairment to each, a scheduled injury.  Based upon a finding of a 30 percent and 14 percent permanent loss of use to the left and right thumb respectively, claimant is entitled to 26.4 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(a), which is a total of 44 percent of 60 weeks, the maximum allowable number of weeks for an injury a thumb in that subsection. 
Claimant's entitlement to permanent partial disability also entitles him to weekly benefits for healing period under Iowa Code section 85.34 for his absence from work during a recovery period until claimant returns to work; until claimant is medically capable of returning to substantially similar work to the work he/she was performing at the time of injury; or, until it is indicated that significant improvement from the injury is not anticipated, whichever occurs first.  The parties stipulated that claimant was off work for two periods of time.  Healing period benefits shall be awarded accordingly.
Section 85.36 states said the basis of compensation is the weekly earnings of the employee at the time of the injury.  The section defines weekly earnings as the gross salary, wages, or earnings to which an employee would have been entitled had the employee worked the customary hours for the full pay period in which injured as the employer regularly required for the work or employment.  The various subsections of section 85.36 set forth methods of computing weekly earnings depending upon the type of earnings and employment.  If the employee is paid on a daily or hourly basis or by output, weekly earnings are computed by dividing by 13 at the earnings over the 13-week period immediately preceding the injury. Iowa Code Section 85.36(6).  In calculating gross weekly earrings over the previous 13 weeks, weeks should be excluded from the calculation which are not representative of hours typically or customarily worked during a typical or customary full week of work, not whether a particular absence from work was anticipated.  Griffin Pipe Products Co. v. Guarino, 663 N.W.2d 862 (Iowa 2003).
The exclusion of the unrepresentative weeks as done in claimant’s rate calculations is the most convincing given the case law.  Therefore, claimant’s gross weekly earnings at the time of injury was $502.62.  Given the parties stipulations as to single status and entitlement to one exemption, claimant’s weekly rate of compensation is $315.21 according to the Workers’ Compensation Commissioner’s publish rate booklet for this date of injury. 
III.  Pursuant to Iowa Code section 85.27, claimant is entitled to payment of reasonable medical expenses incurred for treatment of a work injury.  Claimant is entitled to an order of reimbursement if he has paid those expenses.  Otherwise, claimant is entitled only to an order directing the responsible defendants to make such payments directly to the provider.  See Krohn v. State, 420 N.W.2d 463  (Iowa 1988)  
In the case at bar, I found that all of the requested expenses set forth in the hearing report are work related.  Claimant shall be reimbursed for his mileage at the rate of $.445 per mile.  Claimant shall be held harmless from the balance of the expenses.
IV.  Claimant seeks additional weekly benefits under Iowa Code section 86.13, unnumbered last paragraph.  That provision states that if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the industrial commissioner shall award extra weekly benefits in an amount not to exceed 50 percent of the amount of benefits that were unreasonably delayed or denied.  
In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:
Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.
The supreme court has stated:
(1) If the employer has a reason for the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.

(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.
Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

The defendant employer deliberately set up a scheme to illegal avoid taxes and paying worker’s compensation insurance in order to profit more from an investment.  This is unreasonable conduct that requires the maximum penalty.  The total weekly benefit entitlement is $8,321.54.  The penalty shall be $4,160.77.
ORDER
1.  Defendants, Barco Development Company and Auto-Owners Insurance Company, shall pay to claimant twenty-six point four (26.4) weeks of permanent partial disability benefits at a rate of three hundred fifteen and 21/100 dollars ($315.21) per week from December 25, 2006.

2.  Defendants, Barco Development Company and Auto-Owners Insurance Company, shall pay to claimant healing period benefits from July 31, 2006 through June 15, 2006 and from September 1, 2006 through December 24, 2006 at the rate of three hundred fifteen and 21/100 dollars ($315.21) per week.


3.  Defendants, Barco Development Company and Auto-Owners Insurance Company, shall reimburse claimant six hundred thirty-five and 46/100 dollars ($635.46) for his medical expenses and hold claimant harmless from the balance of the ninety-seven thousand, eight hundred eight and 20/100 dollars ($97,808.20) in medical expenses as set forth in the attachment to the hearing report.
4.  Defendants, Barco Development Company and Auto-Owners Insurance Company, shall pay accrued weekly benefits in a lump sum.  

5.  Defendants, Barco Development Company and Auto-Owners Insurance Company, shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.


6.  Defendants, Barco Development Company and Auto-Owners Insurance Company, shall pay all of the costs of this action, including the costs of the claim against Ed Ward, pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter. (For SIF)  

7.  Defendants, Barco Development Company and Auto-Owners Insurance Company, shall pay to claimant penalty benefits in the amount of four thousand one hundred sixty and 77/100 dollars ($4,160.77).

8.  Defendants, Barco Development Company and Auto-Owners Insurance Company, shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.

9.  The claim against Ed Ward d/b/a Ed Ward Enterprises is dismissed.

Signed and filed this _____27th___ day of August, 2008.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER





Copies to:

Mark S. Soldat

Attorney at Law

3737 Woodland Ave., Ste. 130

West Des Moines,  IA  50266

Sarah K. Kleber

Attorney at Law

PO Box 3086

Sioux City,  IA  51102
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15 IF  = 14 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


