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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

BILLY JACK JONES,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                              File No. 914002

ARMSTRONG TIRE AND RUBBER CO., :



  :                      REVIEW-REOPENING


Employer,
  :



  :                               DECISION

and

  :



  :

ALLIANZ INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :



  :

and

  :



  :

SECOND INJURY FUND OF IOWA
  :



  :


Defendants.
  :                    Head Note No.:  2905

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in review-reopening brought by Billy Jack Jones, claimant, against Armstrong Tire & Rubber Company, employer and Allianz Insurance Company, insurance carrier and the Second Injury Fund of Iowa, defendants, based upon an injury that occurred on March 16, 1989.  A review-reopening hearing was held in Des Moines, Iowa, on October 1, 2002, at 1:00 p.m. at the office of the workers’ compensation commissioner.  The claimant was represented by Max Schott.  The defendant employer was represented by Steven M. Nadel.  The Second Injury Fund of Iowa was represented by Shirley A. Steffe.  The record consists of claimant’s exhibits 1-29, consisting of 64 pages; defendant’s exhibits A-D, consisting of 21 pages; and the Second Injury Fund of Iowa exhibit AA, consisting of 3 pages.  

By agreement of the parties, claimant was not at this hearing in person but his testimony was submitted by deposition.  Furthermore, the case was submitted on the basis of the exhibits by agreement of the parties.  All of the parties were given ample opportunity to explain their position by referring to the exhibits supporting their position at the time of the hearing.  The case was fully submitted at the close of the hearing. 

STIPULATIONS

1. The parties stipulated that claimant sustained an injury on March 16, 1989, which arose out of and in the course of his employment with employer.  

2. That the injury was the cause of permanent disability.

3. That claimant was seeking additional scheduled member disability benefits for the left leg from defendant employer.

4. That claimant was seeking additional industrial disability benefits from the Second Injury Fund of Iowa. 

ISSUE

The parties submitted the following issue for determination at the time of the hearing:

Whether claimant sustained a change of condition after the first award of benefits on November 10, 1994 for the injury of March 16, 1989 based upon a substantial worsening of claimant’s condition after the original arbitration decision in this case on November 10, 1994. 

PRELIMINARY MATTER

Defendant employer’s counsel objected to a question directed to Sinesio Misol, M.D. on exhibit 29, page 25 of Dr. Misol’s deposition.  The question began on line 14 and continues through line 22.  Defendant employer’s counsel objected to it because of vagueness.  At the hearing, the deputy ruled that the objection would be overruled as to admissibility but it would be sustained as to the weight that might subsequently be given to it.

FINDINGS OF FACT

Billy Jack Jones, claimant, was born January 19, 1941.  At the time of the first hearing on November 10, 1994, he was 53 years old.  He had been employed by Armstrong for approximately 27 years.  He began in Natchez, Mississippi, at the plant there on June 1, 1967.  Claimant had an eighth grade education.  Over the course of his employment with the employer, claimant had several knee injuries and surgeries for these injuries.  The issue, in this case, centers around the left knee injury of March 16, 1989, and a subsequent total left knee replacement that occurred on February 13, 1997.

Claimant submitted evidence from Dr. Misol that the total left knee replacement of February 13, 1997 was caused by a previous left knee medial meniscectomy that occurred on June 16, 1981, and that the left knee injury of March 16, 1989, and its subsequent surgeries, were not related to, and did not cause the full left knee replacement on February 13, 1997.

Dr. Misol testified that a June 16, 1981 surgery precipitated degenerative arthritis, which continued to the date of the total left knee replacement on February 13, 1997.  Dr. Misol further testified that the June 16, 1981 surgery would have required a total left knee replacement at some time between 10 to 20 years following the medial meniscectomy performed on June 16, 1981.  Therefore, defendant employer contended that the cause for the total left knee replacement on February 13, 1997 was caused by the surgery that occurred on June 16, 1981.  

Claimant contended that Dr. Misol testified that the total knee replacement was probably performed sooner in time, than it might have otherwise been, due to the fact that the underlying arthritis was made symptomatic by the crush injury claimant sustained to his left lower extremity on March 16, 1989.  Claimant contended that the March 16, 1989 injury accelerated the time when claimant needed to have the replacement surgery.  Therefore, claimant contended that he did sustain a change of condition related to the March 16, 1989 injury, which worsened his condition substantially. 

A quick summary of the evidence by Dr. Misol appears in his letter to claimant’s attorney dated January 14, 2002.  

Dear Mr. Schott:

I have reviewed your letter summary of our conference on December 31, 2001, and would like to state that:

1.  The medical records do indicate that Billie [sic] Jack Jones underwent an arthrotomy of his left knee and medial meniscectomy on June 16, 1981.  Surgery was performed at Natchez, Mississippi, where he had worked as a tire builder for the Armstrong Rubber Company since June 1, 1967.  Following his surgery, Mr. Jones returned to building tires.  In November of 1986, Mr. Jones transferred to the Armstrong plant in Des Moines where he continued the same work.

2.  It is a known fact that approximately 80% of patients that undergo medial meniscectomies will develop degenerative arthritis of the knee and that some of those will eventually require a total knee replacement.  It is my opinion that the degenerative arthritis that Mr. Jones had mostly along the inside of his left knee was a result of the meniscectomy that he had in 1981.

3.  During our conference, we reviewed together the records that support Mr. Jones’ repeated and sworn testimony that his left knee was asymptomatic until the crush injury that he sustained to his left lower extremity in the workplace on March 16, 1989.  According to the records, from the time of this injury, his left knee continued to be painful. 

4.  During the conference, I indicated that the patient’s symptoms and the intensity of those symptoms are really what indicate the timing of any surgery.  I indicated to you that surgery would not be performed even if radiographs or other factors are positive in the absence of pain.

5.  On September 15, 1989, Dr Kirk Green performed an arthroscopy of the patient’s left knee and this confirmed degenerative changes of the type that would be expected following a previous open meniscectomy.  These changes, when seen on radiographs, are known as Fairbanks’ changes and include narrowing of the joint space, marginal osteophytes and sclerosis or hardening of the bone. 

6.  With respect to the operation known as high tibial osteotomy, which Dr. Green and I performed on November 30, 1990, I indicated that this procedure was done at the time to delay having to replace the patient’s degenerative left knee with an artificial joint, as he was only forty-nine years of age. 

7.  In January of 1995, Mr. Jones resigned his position at the tire building plant, which had been purchased by Titan Tire and he was subsequently declared to be eligible for disability benefits by the Social Security Administration.  He underwent a total knee replacement on his left leg on February 13, 1997.

8.  It is my opinion, with a reasonable degree of medical certainty, that the March 16, 1989, crush injury that Mr. Jones sustained to his left knee did not materially change or significantly accelerate the degenerative process which had been taking place in that knee since 1981.  It is also my opinion, within a reasonable degree of medical certainty, that Mr. Jones would eventually have had to have the left knee replaced as a result of that arthritis which started after the meniscectomy in 1981, even if the March 16, 1989, crush injury had not occurred. 

9.  It is my opinion also, with a reasonable degree of medical certainty, that Mr. Jones’ total knee replacement was probably performed sooner in time than it might have been otherwise due to the fact that the underlying arthritis was made symptomatic by the crush injury he sustained March 16, 1989.

In other words, it is my opinion that although ultimately he would have needed his left total knee replacement because of the arthritis secondary to the open meniscectomy in 1981, it is more probable than not that the March 16, 1989, work injury accelerated the symptoms enough that his operation had to take place earlier. 

I hope this review of our conference and your notes is satisfactory.  I hope this information can be of help. 

(Exhibit 18, pages 42-44)


Defendants rely on a letter from Dr. Misol to defendant employer’s counsel dated May 29, 2001.  

Dear Mr. Nadel:

I have reviewed your letter of May 2, 2001, summary of the conference that we had about your client and my patient Mr. Billy Jack Jones on April 30, 2001.  I would like to state that:

1. This man sustained an injury to the left knee that required medial meniscectomy in 1981, subsequent to that because of the degenerative changes that this knee underwent, he had surgery in 1989 arthroscopy that revealed a degenerative arthritis process underway.  Then another surgery on the left knee, proximal tibial closing osteotomy on November 30, 1990, done for the treatment of this arthritis.  On reviewing the records, there was an injury that he sustained in 1989 which in my opinion at the most, would have caused a temporary aggravation of the symptoms, but in no way do I think that it is responsible for the preexisting significant arthritis that lead to the above mentioned surgeries in 1989 and 1990 and a total knee replacement on February 13, 1997.

2. It is my belief that he would have needed the left total knee replacement eventually on February 13, 1997 even without the intervening left knee injury of 1989.

3. It is a well known orthopedic fact, in literature, that previous meniscectomies do lead to degenerative arthritis and radiographic, so called, Fairbank’s changes, in at least 80% of the instances. 

4. We discussed the letter that I sent Mr. Jones attorney on March 23, 2001, where I expressed agreement with his report of March 22, 2001.  Apparently, the confusion has to do with the word “accelerate.”  In no manner have I ever been of the opinion that the injury of 1989 did anything other than cause temporary aggravation of a preexisting condition that was going to end up with severe degenerative arthritis anyhow.  I looked through all the other reports and statements that I have in the patient’s chart that would testify to the veracity of this. 

5. It is my belief that the opinions are to a reasonable degree of medial certainty.

I hope this information will be of help.  If you should have further questions, please feel free to contact me. 

(Ex. 16, pp. 37,38)


On April 22, 2000, Dr. Misol gave a deposition in which he confirms most of the items contained in his letters shown above.  He describes the arthrotomy and medial meniscectomy as an open knee surgery requiring an incision, on the average, of about two to two and one-half inches and the knee is opened up and the cartilage removed.  


The doctor added that an arthroscope on September 15, 1989, revealed degenerative changes that had been occurring for years, and they were the same degenerative changes that necessitated the total knee replacement.  Dr. Misol said that he was basing his opinion on statements made by Mr. Jones that he did not have any knee symptoms prior to whatever happened at work in 1989 and 1990.  The doctor said he estimated that a patient can get 10-20 years usage out of a total knee replacement, which concurs with Mr. Jones situation of 16 years after 1981, when he received his left total knee replacement on February 13, 1997.  


The defendant employer’s counsel had claimant evaluated through his medical records by Devon D. Goetz, M.D., a board certified orthopedic surgeon and a joint replacement specialist.  


Dr. Goetz wrote to defendants counsel as follows:

Dear Mr. Nadel:

The [sic] is in response to your letter of 10/13/00.  I have reviewed the file regarding Billy Jack Jones, with its enclosed medical records. 

As you state, the primary issue is whether the 1997 knee replacement and subsequent 1998 lateral release were caused by the 1989-90 work injuries, or whether they were caused by the natural progression of the 1981 medial meniscectomy.  As you state, you have already received a report from Dr. Misol to this effect. 

In summary, I agree with the statement made by Dr. Misol, and here is how I would summarize my opinion:

1. I believe that the primary cause of his left knee osteoarthritis which led to the total joint replacement was the open medial meniscectomy that he had in 1981.

2. I believe, within a reasonable degree of medical certainty, that reconstructive surgery (i.e., osteotomy and/or total knee replacement) was inevitable after the 1981 open medial meniscectomy, and that this is true regardless of any further work or nonwork related injuries.

3. The relatively minor work injuries that he sustained in 1989 through 1990, in my opinion, would account for an aggravation of symptoms, but would not have caused a material aggravation or anatomic change in his preexisting condition. 

4. As I stated to you, I do not buy the argument that the work injury increased symptoms and that those symptoms were responsible for the total knee replacement.  As I stated to you, symptoms are subjective, and they are very, very unreliable in a compensation population.  Therefore, I am interested in the objective information only.  The objective information in this case is that the patient had preexisting osteoarthritis that would inevitably lead to reconstructive knee surgery at some point.  The time of that surgery is based on symptoms, and the symptoms could have just as likely worsened after activities of daily living at home or at work. 

Please contact me if there are further questions.

Sincerely,

Devon D. Goetz, M.D.

(Ex. 22, pp. 55, 56)


It is true that Dr. Misol admitted that he performed the surgery for the total left knee replacement on February 13, 1997, because claimant was complaining of symptoms of pain.  However, he writes to defense counsel on May 29, 2001: 

On reviewing the records, there was an injury that he sustained in 1989 which in my opinion at the most, would have caused a temporary aggravation of the symptoms, but in no way do I think that it is responsible for the preexisting significant arthritis that lead to the above mentioned surgeries in 1989 and 1990 and a total knee replacement on February 13, 1997.

(Ex. 16, p. 37)

CONCLUSIONS OF LAW

Iowa Code section 86.14(2) Contested Cases states:

2.  In a proceeding to reopen an award for payments or agreement for settlement as provided by section 86.13, inquiry shall be into whether or not the condition of the employee warrants an end to, diminishment of, or increase of compensation so awarded or agreed upon. 

Upon review-reopening, claimant has the burden to show a change in condition related to the original injury since the original award or settlement was made.  The change may be either economic or physical.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  A mere difference of opinion of experts as to the percentage of disability arising from an original injury is not sufficient to justify a different determination on a petition for review-reopening.  Rather, claimant's condition must have worsened or deteriorated in a manner not contemplated at the time of the initial award or settlement before an award on review-reopening is appropriate.  Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 109 (1957).  A failure of a condition to improve to the extent anticipated originally may also constitute a change of condition.  Meyers v. Holiday Inn of Cedar Falls, Iowa, Iowa App. 272 N.W.2d 24 (1978).

It is determined that claimant did not sustain the burden of proof by a preponderance of the evidence that the injury of March 16, 1989, (and its subsequent surgeries on September 15, 1989, and November 30, 1990), was the cause of a substantial worsening of claimant’s condition which would entitle claimant to a review-reopening of the evidence to redetermine the extent of permanent disability.

As summarized above, Dr. Misol, and Dr. Goetz repeatedly stated that the reason and necessity for the full left knee replacement on February 13, 1997, was caused by the osteotomy and medial meniscectomy that occurred on June 16, 1981.  These doctors testified that the injury of March 16, 1989 was only a temporary aggravation of a preexisting condition.  Therefore, claimant did not sustain the burden of proof by a preponderance of the evidence that the injury of March 16, 1989 and resulting surgeries in September 15, 1989 and November 30, 1990, were the cause of a change of condition that was a substantial worsening of claimant’s condition because of that injury and those surgeries. 

The cause for the left full knee replacement was totally attributed to the injury of June 16, 1981.  With respect to the “symptoms” argument, Dr. Misol and Dr. Goetz testified that these symptoms, which occurred around the time of the March 16, 1989 injury and subsequent surgeries was merely a temporary aggravation of a preexisting condition.  Therefore, the March 16, 1989 injury and subsequent surgeries do not constitute a substantial cause or change of condition as required by Iowa Code section 86.14. 

The testimony is that the June 16, 1981 surgery was the cause of osteoarthritis and the osteoarthritis was the cause of the total knee replacement on February 13, 1997.

ORDER

THEREFORE, IT IS ORDERED:

That claimant take nothing from this review-reopening decision.

That the costs of this action are charged to claimant including the cost of the attendance of the court reporter at hearing, and the cost of the transcript of the hearing pursuant to Iowa Code section 86.19, Iowa Code section 86.40, and rule 876 IAC 4.33.  

That defendants file claim activity reports as requested by this agency pursuant to rule 876 IAC 4.33.  

Signed and filed this ____20th ____ day of March, 2003.

   ________________________






       WALTER R. MCMANUS, JR.
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