HAWK V. IOWA STATE PENITENTIARY

Page 5

BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JEREMY HAWK,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 5013343

IOWA STATE PENITENTIARY,
  :



  :                   A R B I T R A T I O N 


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

STATE OF IOWA,
  :



  :


Insurance Carrier,
  :        Head Note Nos.: 1100; 1800; 1801.1;


Defendants.
  :                                    2500



  :                 ______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Jeremy Hawk, has filed a petition in arbitration and seeks workers’ compensation benefits from Iowa State Penitentiary, employer, State of Iowa using Sedgwick CMS as third party administrator, insurer, as defendants.

Deputy workers’ compensation commissioner, Stan McElderry, in Des Moines, Iowa, heard this matter on April 18, 2005.  The record in the case consists of Joint exhibits A-I, and the testimony of John Pomberg, and of the claimant. 

ISSUES

The parties have submitted the following issues for determination:

1. Whether the alleged injury of May 16, 2003 is the cause of any permanent disability, and if so the extent;

2. Whether the alleged injury of May 16, 2003 is the cause of any temporary disability; and

3. Payment of Medical Expenses.

FINDINGS OF FACT

The undersigned having considered all of the evidence and testimony in the record finds:

The claimant was 25 years of age at the time of hearing.  He is a graduate of Central Lee High School and is two credits short of a degree from Kirkwood Community College.

On or about May 16, 2003 while working for Iowa State Penitentiary (ISP), the claimant broke out in hives and treated at the emergency room in Ft. Madison.  The claimant believed that the allergic reaction occurred when working around Unique 256, a multi-purpose cleaning compound, that ISP began using early in 2003.  The claimant’s allergic reactions continued off and on while working around Unique 256.

Nancy Sprince, M.D., of the University of Iowa Hospital and Clinics has opined that the claimant’s allergic reactions are more likely than not associated with work place exposure.  (Exhibit A, page 20)  Matthew Manning, D.O., of Van Buren County Hospital and Clinics treated the claimant for his allergic reactions.  Dr. Manning has opined that the allergic reactions are more likely than not related to chemical exposure at work.  (Ex. C, p. 18)  No medical opinion was offered into evidence that the claimant’s allergic reactions are not related to chemical exposure at work.  The claimant’s allergic reactions are the result of some type of exposure occurring in the work place.

The parties stipulated that the claimant’s gross earnings as of May 16, 2003 were $640.43 per week and that he was single and entitled to one exemption.  As such, his weekly benefit rate is $388.50 for the May 16, 2003 injury.  The parties stipulated that the commencement date for any permanent partial disability for the May 16, 2003 injury would be April 13, 2004.

No opinion was offered that the claimant’s the allergic reactions have caused permanent impairment, or even a loss of earning capacity.  The reactions appear temporary in nature, and would not limit employment opportunities.  The claimant has not established that he has suffered a permanent injury or a permanent loss of earnings capacity.

As of the date of hearing, the claimant had missed a total 6.6 weeks (264 hours) of work since May 16, 2003 due to the injury of May 16, 2003.  The amount of work missed on a daily and weekly basis is detailed in exhibit F.

The claimant seeks payment of $5,396.11 in medical expenses.  Those expenses are detailed in exhibit I.  He also seeks medical mileage expenses of $340.75.  Those expenses are detailed in exhibit E.  The listed medical expenses are causally connected to the work injury, were fair and reasonable, and necessary for the treatment of the injury.

REASONING AND CONCLUSIONS OF LAW

The first issue is whether the claimant sustained an injury arising out of and in the course of employment on May 16, 2003.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W. 2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

No medical opinion was offered into evidence that the claimant’s allergic reactions are not related to chemical exposure at work.  Those doctors that opined on causation herein opined that a chemical exposure at work was the cause of the allergic reaction.  The claimant’s allergic reactions are the result of some type of exposure occurring in the work place.  The claimant did suffer an injury on May 16, 2003 arising out of and in the course of employment. 

The next issue is whether the injury of May 16, 2003 resulted in permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The burden of showing that disability is attributable to a preexisting condition is placed upon the defendant.  Where evidence to establish a proper apportionment is absent, the defendant is responsible for the entire disability that exists.  Bearce, 465 N.W.2d at 536-37; Sumner, 353 N.W.2d at 410-11. 

No opinion was offered that the claimant’s the allergic reactions have caused permanent impairment, or even a loss of earning capacity.  The reactions appear temporary in nature, and would not limit employment opportunities.  The claimant has not met his burden of establishing that he has suffered a permanent injury or a permanent loss of earnings capacity from the injury of May 16, 2003.

The next issue is of that of temporary benefits.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, 312 N.W.2d 60 (Iowa 1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

When an injured worker has been unable to work during a period of recuperation from an injury that did not produce permanent disability, the worker is entitled to temporary total disability benefits during the time the worker could not work.  Those benefits are payable until the employee has returned to work, or is medically capable of returning to work substantially similar to the work performed at the time of injury.  Section 85.33 (1).

As of the date of hearing the claimant had missed a total 6.6 weeks (264 hours) of work since May 16, 2003 due to the injury of May 16, 2003.  The amount of work missed on a daily and weekly basis is detailed in exhibit F.  Defendants are responsible for payment of the time missed from work.  However insufficient evidence of wages earned during the weeks in question was provided for temporary partial benefits to be calculated.  Should the parties not agree to the amount of temporary benefits payable, evidence complying with the statute sufficient to allow calculations of temporary benefits to be made submitted in the form of a rehearing request would be considered.

The next issue is payment of medical expenses.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen October 16, 1975).

The claimant seeks payment of $5,396.11 in medical expenses.  Those expenses are detailed in exhibit I.  He also seeks medical mileage expenses of $340.75.  Those expenses are detailed in exhibit E.  The listed medical expenses are causally connected to the work injury, were fair and reasonable, and necessary for the treatment of the injury.  The defendants are responsible for payment of those expenses to the extent not previously paid.  The defendants are entitled to a credit for benefits paid through group health insurance.  The parties stipulated that they would calculate the amount of credit.

ORDER

That defendants pay claimant temporary benefits as set forth above.

That defendants pay claimant’s medical expenses as detailed above. 

Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury pursuant to rule 876 IAC 3.1.

That defendants shall receive credit for all benefits previously paid.

Costs are taxed to the defendants pursuant to 876 IAC 4.33.

Signed and filed this _____24th______ day of May, 2005.

   ________________________





                      STAN MCELDERRY





      DEPUTY WORKERS’ COMPENSATION






            COMMISSIONER

Copies to:

Mr. Nicholas G. Pothitakis

Attorney at Law
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Burlington, IA 52601-0337 

Ms. Kristin W. Ensign

Assistant Attorney General 

Hoover Bldg. 

Des Moines, IA 50319-0001 
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