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before the iowa WORKERS’ compensation commissioner

______________________________________________________________________



  :

JOLEEN OLSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                  File No. 1094500

REILLY CONSTRUCTION CO., INC.,
  :



  :                           A P P E A L


Employer,
  :



  :                         D E C I S I O N

and

  :



  :

UNITED STATES FIDELITY & 
  :

GUARANTY CO.,
  :



  :


Insurance Carrier,
  :  Head Note Nos.:  1803


Defendants.
  :

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

At the time of the original award it was known that the claimant’s employment was subject to change in the same manner as any person’s employment is subject to change.  Employers relocate or go out of business.  Business conditions and processes change.  Workforces are downsized.  At the time of hearing every indication was that the injury was not adversely affecting her ability to perform the type of work she was performing.  She had performed as a heavy equipment operator throughout the 1996 construction season and up to the date of hearing in 1997.  One of her supervisors testified that she was performing well and that there were no performance problems.  She had a very serious injury and the award of only 25 percent permanent partial disability clearly manifested a finding by the commissioner that claimant had the ability to continue to perform the type of work she was performing.  It recognized that if her current employment ended she would likely have more difficulty finding comparable replacement employment than an uninjured person but that she would ultimately prevail.  The finding was not limited to considering only work opportunities with the defendant employer.

What was not contemplated was that the employer would suddenly find claimant unsuitable for that type of work.  The motive behind the change in the employer’s position is not material.  It could have been a ruse, an undisclosed accommodation, or merely a mistake.  (There is an argument that ending an undisclosed accommodation could possibly constitute grounds for review reopening because lack of disclosure could result in overstating the employee’s post-injury earnings and expected level of earnings into the future.)  Post-injury earnings are strong evidence of earning capacity.  4-81 Larson’s Workers’ Compensation Law § 81.00 et. seq.; Holmquist v. Volkswagon of America, Inc., 261 N.W.2d 516 (Iowa App. 1977).  There is no evidence that the layoff was due to an intentional deterioration in the claimant’s level of performance or her misconduct or that it was based on seniority.  The change that has transpired since the arbitration hearing is very substantial and it was not contemplated in the original award.

The change of circumstances in this case is far different from that in U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).  It is more like that in E.N.T. Assocs. v. Collintine, 525 N.W.2d 827 (Iowa 1994), except that the change was not of claimant’s choosing.  The change is not dissimilar to failing to achieve expected improvement.  Meyers v. Holiday Inn of Cedar Falls, 272 N.W.2d 24, 26 (Iowa App 1978).  A change of condition may be economic and need not have a physical component.  Collintine, 525 N.W.2d at 829; Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).  The change in the employer’s assessment of claimant’s desirability as an employee for the type of work she was performing is a change of circumstances that was not contemplated at the time the original award was made.  An employer’s response to a physical disability is a factor in setting the amount of an award.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  An employer is presumed to know the material requirements of the jobs in the employer’s workforce and an employer’s assessment that an employee is unsuitability for work is entitled to considerable weight.  4-84 Larson’s Workers’ Compensation Law § 84.01.  Claimant’s inability to find comparable work with comparable pay with other employers was also not contemplated.  The change of economic circumstances in this case warrants review reopening.

The original award was clearly based on claimant being capable of being regularly employed as an equipment operator in road construction work with earnings at the level demonstrated by the evidence introduced at the arbitration hearing.  That expectation has proven incorrect.  It was not contemplated that she would be considered unsuitable as an employee to operate heavy equipment and unable to find comparable employment with other employers in the same industry.  The finding that she had a 60 percent permanent partial disability is fully supported by the evidence in the record, most strongly by the change in the level of her actual earnings.

Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this 28th day of January, 2003.
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