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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

TRACY ADAMS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5009540

KUCHENBECKER EXCAVATION
  :

COMPANY,
  :                      A R B I T R A T I O N



  :


Employer,
  :                           D E C I S I O N



  :

and

  :



  :

FARM BUREAU FINANCIAL
  :

SERVICES,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                      Head Note No.:  1400

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Tracy Adams, sustained a stipulated work injury in the employ of defendant Kuchenbecker Excavation Company on July 12, 1999, and now seeks benefits under the Iowa Workers’ Compensation Act from that employer and its insurance carrier, defendant Farm Bureau Financial Services.

The claim was heard and fully submitted in Des Moines, Iowa, on June 30, 2005.  The record consists of joint exhibits 1-26 and the testimony of Adams and his wife, Judy Adams.

ISSUES

STIPULATIONS:

1.  Adams sustained injury arising out of and in the course of employment on July 12, 1999.

2.  The injury caused temporary disability.

3.  Permanent disability, if any, should be compensated by the industrial method (loss of earning capacity).

4.  The correct rate of weekly compensation is $314.74.

5.  The cost of disputed medical care is reasonable and providers, if called, would testify the care was necessary; defendants offer no contrary proof.

6.  Defendants should have credit for benefits paid.

ISSUES FOR RESOLUTION:

1.  Extent of temporary disability.

2.  Whether the injury caused permanent disability.

3.  Extent and commencement date of permanent disability.

4.  Entitlement to medical benefits under Iowa Code section 85.27.

FINDINGS OF FACT

Tracy Adams, currently age 43, has been an industrious self-employed crop and livestock farmer since 1982.  He is a high school graduate and earned an associate’s degree in applied science from Iowa Lakes Community College.  In addition to farming, Adams also operated a house moving business in the 1980s and 1990s, engaged in custom feeding and confinement of livestock, rebuilt used trucks for resale, and, from 1997 to 2000, worked as a heavy equipment operator for Kuchenbecker Excavation.  (Exhibit 24, page 11)  Adams sustained an unwitnessed head and neck injury with a possible concussion while clearing vegetation on July 12, 1999, when he was struck by a falling tree or limb.  He currently experiences many alarming symptoms, but there is little in the way of objective signs to explain why.  Expert opinion on the issue is sharply divergent.  Defendants do not contend that Adams is malingering or attempting to perpetrate a fraud, but assert that his symptoms are psychologically mediated.

The following history reported by physical therapist Diana Skogen over a year later, on September 12, 2000, is illustrative of Adams’ problems then and consistent with his problems now:

Headaches started following the incident but lessened through Christmas of 1999; increased in February of 2000; and have continued to present.  They last 1-2 days and have occurred approximately every two weeks since occupational therapy started August 1.  Right occipital lobe pressure/pulsation is consistent but increases prior to onset of headaches.  During these headaches, he reports pressure in the right parietal, pre-frontal and frontal lobes as well as behind the right eye.  (“It feels like my right eye will just squish out!!” he states.)  They remain a constant interference with activities of daily living and his family occupation.

Vision:  Dynamic visual environments appear to be a great challenge (dizziness, nausea and other vestibular symptoms occur at this time).

Occupational Safety:  He reports great difficulty continuing his farming occupation secondary to the headaches and what appears to be vestibular (noticeable during ambulation on a “bad” day) and vision difficulties (moving/working in a dynamic environment).

Cognitive issues such as short term memory, attention and increased time necessary to process environmental information interfere with bookkeeping and occupational functions.  Good insight and problems solving has been demonstrated.

(Ex. 8, p. 2)

According to wife Jody Adams, Adams came home after this incident acting almost as though he were intoxicated.  On the following day, July 13, 1999, he presented to family practitioner Byron Carlson, M.D., who took this history:  

S[ubjective]:  Was sawing two trees down.  A limb hit him in his right shoulder/neck area.  Was not knocked out but was knocked down to the ground.  Was dazed.  Complains about dizziness, right sided neck pain.  Has a headache.  Complains about his ears ringing.

(Ex. 1, p. 1)

Dr. Carlson ordered x-rays, which proved negative.  On an assessment of concussion, Dr. Carlson excused Adams from work that day and advised further care if symptoms worsened.  (Ex. 1, p. 1)  On the same day, Adams sought chiropractic care from Jerry Wiedemeier, D.C., who continued to treat for neck and back pain, while also referring his patient to neurologist R.K. Verna, M.D.  

Dr. Verna’s report of July 28,1999 described complaints of an “off-balance sensation as if being in a boat with illusion of motion,” slight impairment of memory and concentration, mild ringing sensation in both ears, mild sleep impairment and numbness in the right hand, mostly over the thumb and index finger.  (Ex. 3, pp. 1-2)  Dr. Verna attributed headaches, dizziness and slow thinking to a probable cerebral concussion and ordered CT, MRI and EMG studies.  (Ex. 3, p. 3)  None of these studies demonstrated significant abnormalities.  (Ex. 3, p. 5)  In a report dated August 5, 1999, Dr. Verma noted a diagnostic impression of post concussion syndrome and right-sided neck and upper trapezius pain related to musculoligamentous strain.  (Ex. 3, p. 6)  Medications were prescribed and Adams released from further care.

Adams continued to treat with Dr. Wiedemeier, who on January 26, 2000, declared his patient at maximum medical improvement and released him from care.  (Ex. 2, p. 11)  On March 24, 2000, Adams began a course of chiropractic care with Michael Heyer, D.C.  Although Dr. Heyer’s chart notes are essentially illegible, it appears that Adams received treatment on numerous occasions through January 14, 2001, and sporadically in 2002-2004.  (Ex. 5)

On June 5, 2000, Adams presented to the Mercy Medical Center emergency room with complaints of chest and throat pain, shortness of breath and a headache – all of which he attributed to the injury of July 12, 1999.  Multiple CT scans of the head were, again, negative.  (Ex. 6, p. 6)  Later that month, he was seen by orthopedic surgeon Corey Welchlin, D.O., who treated with medication and physical therapy including ultrasound and electrical stimulation.  On September 1, 2000, Dr. Welchlin recommended a repeat neurological evaluation and reported:  

It is my opinion that the symptoms Mr. Adams continues to have relates to the injury that occurred to him on July 12th, 1999.  I do not feel he has an orthopedic surgical problem, but a soft tissue injury and probable persistent neurologic problems.

(Ex. 7, p. 8)

A neurological evaluation was thereafter accomplished on September 13, 2000 by Dominic Cardelli, M.D., who offered this diagnostic impression:

IMPRESSION:  This is a man with multiple symptomatic complaints following a head injury almost a year ago.  In evaluating him today, an EMG nerve conduction study was done, due to his previous complaints of paresthesias in the arms.  This was completely normal.  At one point during the examination, when urged to cooperate more readily with finger‑to‑nose testing, he broke down in tears.  At this point, I think there is a large overlay of depression.  I’m not sure how much this is contributing to the current symptom complex.  I do not find any objective evidence on examination of any neurologic dysfunction.  Some of the findings on sensory exam really do not make anatomic sense.  I think every effort needs to be made to exclude any organic disease, despite the appearance of all these depressive type features . . . 

(Ex. 9, pp. 3-4)

On October 3, 2000, Adams was seen by physiatrist Donna J. Bahls, M.D.  It is noted that the history Adams gave Dr. Bahls contains apparent exaggerations based on prior records; e.g., “He estimated he had a loss of consciousness about 5 minutes.  His boss found him lying on the ground with the chain saw running.”  (Ex. 10, p. 1)  Dr. Bahls' first step was to order formal neuropsychological testing at Methodist Neuropsychological Center, neurophthalmologist evaluation of visual complaints, audiological testing to rule out balance problems as causative of ringing in the ears, and trigger point injections in the right upper trapezius muscle.  A follow-up was scheduled in six weeks.

The neuropsychological evaluation was accomplished by Arthur H. Konar, Ph.D., on October 19, 2000.  Dr. Konar found Adams “motivated to the best of his limited abilities” to perform on testing with no signs of malingering, “[y]et, once again his overall functioning was low and does not represent an individual with his pre-morbid educational and occupational level.  Moreover, he made errors representative of cognitive impairment.”  (Ex. 13, p. 4)  Dr. Konar concluded:

Rather [as opposed to mental retardation] he does appear to suffer from mild, but significant cognitive impairments due to his accident.  His injury appears to primarily involve posterior cortical structures as he has difficulties with balance and vision.  His memory problems represent the more global and sensitive nature of these processes.  His presentation may be slightly different from other mild head trauma patients that tend to have more frontal lobe involvement and have impacts that would be created by an accident of an acceleration-deceleration nature.

Given the length of time from his accident, his impairments are likely permanent.  Mr. Adams has the benefits of working in a family business and having a supportive nuclear and extended family.  He should be able to continue with his farming, albeit in a diminished capacity.  Mr. Adams would benefit from counseling to help him cope with his impairments and acquired restrictions from his injury.  He could also be helped with learning new compensatory techniques.

(Ex. 13, p. 5)

Adams’ visual complaints were evaluated by ophthalmologist Bradley D. Hammer, M.D., on October 18, 2000.  Dr. Hammer’s handwritten report finds diagnoses of diplopia (double image) and small angle exotropia (deviation of one visual axis from the other), questionably related to trauma, and “non-specific [illegible, possibly “nasal”] visual field loss both eyes – no neurological findings.”  (Ex. 11, p. 1)  Dr. Hammer recommended temporary use of a prism lens for the left eye.  (Id.)

The audiological evaluation recommended by Dr. Bahls was performed by Douglas R. Hoisington, D.O., on October 24, 2000.  Dr. Hoisington’s diagnostic impression was of sensoineural hearing loss and cerebellar ataxia (loss of muscular coordination).  (Ex. 12, p. 3)  Dr. Hoisington’s report to Dr. Bahls also noted:

However on testing cerebellar function his Romberg test demonstrated swaying posteriorly and he could not perform the sharpened Romberg test.  His rapid motion and pointing demonstrated marked past pointing.  This is consistent with his right-sided cerebellar injury probably from the tree hitting the occipital area of his skull.  Gait was wide based and unsteady.  

(Ex. 12, p. 2)

Dr. Hoisington had the same diagnostic impression following a re-check on February 12, 2001.  (Ex. 12, p. 4)

Occipital injections recommended by Dr. Bahls were accomplished by Dana L. Simon, M.D., but did not provide relief.  Dr. Simon recommended further neurological evaluation, including review of other issues including memory and cognitive functioning.  (Ex. 14, p. 10)

Dr. Bahls also made that referral, and Adams was accordingly seen by R.D. Jones, Ph.D., and Matthew Rizzo, M.D., at the University of Iowa College of Medicine department of neurology on April 24, 2001.  Dr. Jones noted that on March 9, 2001, Adams sustained a nonwork concussion which he reported entailed a 30-minute loss of consciousness and 3 hours of post-traumatic amnesia, clearly an exaggeration.  (Ex. 15, p. 4)

Dr. Jones administered the Minnesota Multiphasic Personality Inventory-2 (“MMPI” or “MMPI-2”) which was interpreted as valid, showing somatic concern and somatization tendencies.  “Patients with similar profiles complain of multiple physical problems that can be difficult to isolate medically, and at times may be anatomically impossible.  Some of these complaints may be frankly bizarre”  (Ex. 15, p. 5)  Dr. Jones concluded:

The diagnosis of traumatic brain injury or postconcussive syndrome is not warranted.  The records initially reflect no loss of consciousness and no post traumatic amnesia in this case.  Over time, however, the facts of the accident appeared to have been reinterpreted to suggest five minutes of loss of consciousness, and approximately one hour of post traumatic amnesia.  Even so, this very limited loss of consciousness and post traumatic amnesia, in most instances, is insufficient to cause permanent brain damage.  In any case, this patient’s neuropsychological profile reflects a very unusual configuration of strengths and weaknesses that does not conform clearly to a post traumatic brain injury syndrome.  For example, on some tests of memory he is completely normal, whereas on other tests, he is below chance performance.  Such discrepancies do not correspond to any clear clinical syndrome, and specifically do not correspond to a post traumatic brain injury syndrome.

Rather, a salient feature of this case is the patient’s MMPI-2 profile, which reflects profound somatic concern, and the likelihood that he will present with multiple physical complaints that may [be] stress-related.  It may well be that this patient is interpreting normal variation in cognitive functioning as pathological, and indicative of brain damage.  With this in mind, the patient would benefit from reassurance that there is no clear evidence of traumatic brain injury in this case.

(Ex. 15, p. 6)

Dr. Rizzo’s neurological evaluation was summarized in a report dated June 25, 2001.  Dr. Rizzo found Adams’ symptoms atypical for head injury and noted that multiple neurologic examinations, including his own, failed to disclose evidence of “trauma-related neurologic dysfunction.”  (Ex. 15, p. 19)  

Following these evaluations, Adams returned to Dr. Bahls on August 2, 2001.  Dr. Bahls found the evaluations by Dr. Jones and Dr. Rizzo more compelling than the opinions of Dr. Konar and Dr. Hoisington because of their experience with research and unusual cases in the university setting.  She further opined in a report of the same date as follows:

1)  It is my opinion that the patient Tracey [sic] Adams is at maximum medical improvement and has been since his final visit at the University of Iowa June 25, 2001, in relationship to a work injury July 12, 1999.

2)  Based upon the Iowa City conclusions, I do not feel the headaches are in direct correlation to the work injury July 12, 1999.

3)  Based upon the conclusions by the Iowa City physicians, I do feel the patient can be working and I did not provide him any work restrictions.

4)  I do not feel there is any permanent impairment to render per the July 12, 1999, work incident per the AMA Guidelines to Evaluation of Permanent Impairment, fifth edition.  [sic]

(Ex. 10, p. 23)

Adams was also evaluated by Fiona E. Costello, M.D., of the University of Iowa Hospitals and Clinics department of ophthalmology and visual sciences.  Dr. Costello’s report of September 17, 2001, concluded:

Impression/Plan:  In summary, this 39-year-old man was diagnosed with post concussion syndrome after an injury sustained in July 1999.  There was no objective neuro-opthalmologic deficit found on examination today.  The patient was reassured regarding the findings of the examination.

Unfortunately, the symptoms were not atypical, given the nature of his injury; and can persist even in the even in the [sic] absence of a structural defect.

(Ex. 15, p. 22)

Neuropsychologist Kenneth R. Mills, Ph.D., performed a records review at the request of Jodi Suther, medical case manager, on October 25, 2001, but did not actually meet Adams.  His report, which emphasized the findings of Drs. Jones and Konar, included these excerpts:

[Dr. Jones] stated that the demonstrated deficits did not correspond to any clear clinical syndrome.  He asserted that the trauma associated with Mr. Adams’ injuries was insufficient to cause brain damage.  He also noted that this gentleman’s MMPI-2 profile reflected profound somatic concern, and suggested that his complaints were psychogenic and stress‑related.

No one seems to deny that Mr. Adams has experienced the stated symptoms over the past two years.  There does appear to be disagreement, however, as to whether the symptoms result from brain damage or are psychogenic.

Loss of consciousness, post traumatic amnesia and imaged lesions or atrophy on CT or MRI scans are not required for an accurate diagnosis of brain injury.  The force of a blow to the head may not be enough to cause a complete loss of consciousness, yet may result in diffuse cerebral injury.  (It is relevant to note that Mr. Adams experienced another blow to the head in a skid loader accident approximately one month prior to being hit by the tree limb.  Repeated closed head injuries may have an additive effect.)  Additionally, a high degree of somatic focus as indicated on the MMPI-2 is not uncommon in individuals who experience post-concussive symptoms.  The concern with physical health may be a result of the symptoms, rather than a cause.

(Ex. 16, p. 2)

A three-day neuropsychological assessment was accomplished in September 2002 by psychologist Theodore M. Surdy, Ph.D.  Dr. Surdy’s testing revealed a number of deficits, including serious impairments.  His undated report included this excerpt:

Emotional functioning:  On the MMPI-2 he responded in a manner that suggests significant psychopathology that may be psychotic or neurotic.  He is deviant in social aspects of his life and he is moody, restless, unpredictable, and dissatisfied.  He feels as if he cannot cope with what he is going through and his life the way it is now.

His elevations on the clinical skills indicate the development of a neurotic type of reaction.  He has significant somatic symptoms, lacks energy, sleep disturbance, and is demanding.  He has intruding, disturbing and distorted thoughts.  He is unable to concentrate, his thoughts are disorganized and he is confused, fearful, aloof, withdrawn, and has many misconceptions.  He feels like he does not fit in.  He has severe anxiety and depression.  He feels unaccepted, indecisive and experiences guilt.  He is experiencing significant turmoil and psychological distress.  He is functioning at a reduced level of efficiency.  His symptoms increase under stress and attenuate when the stress subsides.  He is dependent but unaccepting of dependency.  He is outgoing and socially extraverted but his relationships are now superficial.  He has substantial resentment and hostility toward those who are perceived and not offering adequate support.  He has to over control his emotional reactions, however, he has periodic angry outbursts.  This description is reported to be a significant change from his premorbid level or pattern.

(Ex. 18, pp. 4-5)

Dr. Surdy’s diagnoses included cognitive disorder secondary to head injury and personality change consequent to head injury.  (Ex. 18, p. 5)  He recommended:  “Treatment Plan Recommendations:  Psychiatric referral for depression, anxiety, agitation, disinhibition, disorganized thinking, and cognitive disorder.  Cognitive rehabilitation is needed to address impairments in attention, cognition and executive functions and teach compensatory skills.  Psychological services are needed to address adjustment to deficits, mood disorders, cognitive disorders, and personality changes.”  (Ex. 18, p. 6)

Adams thereafter began treatment with Dr. Surdy and his colleagues at RiverView Clinic, including Lyle P. Christopherson, D.O. and psychiatrist Michael L. Moeller, M.D.  Dr. Christopherson has diagnosed mood disorder secondary to closed head injury, while Dr. Moeller has diagnosed organic mood disorder and organic personality disturbance secondary to closed head injury.  (Ex. 18, pp. 13, 16)

Dr. Surdy conducted another neuropsychological assessment preliminary to a report dated November 19, 2004.  He found numerous impairments, including efficiency of attention, auditory attention, sequencing, working memory, mental double tracking, multi-tasking, planning, reasoning, problem solving, impulse control, self-awareness, insight, verbal concept formation, psychomotor performance, motor persistence, sustained attention, divided attention, alternating attention, ability to maintain attention to lengthy tasks, cognitive flexibility, ability to make conceptual shifts, ability to profit from feedback, rule learning, response speed, visuomotor coordination, verbal encoding, speed of mental operations, manual dexterity, coordination, verbal fluency, memory, mood disturbance and interpersonal relations.  (Ex. 18, pp. 17-18)  He concluded:

Mr. Adams, in my opinion has reached maximum medical improvement.  He has deficits in attention and executive functions, expressive language skills, receptive language due to processing difficulties, cognition, memory, visuospatial, sensoimotor, mood (depression and anxiety), and personality.  These deficits have been noted on neuropsychological and psychometric testing, clinical interview, interviews of significant others, and during the course of providing therapeutic services.  The decrements and impairments noted above are a significant decrease in his level of functioning that he manifested prior to his accident and there is not [sic] other event that explains Mr. Adams [sic] decreased functioning except the accident on July 12, 1999.

(Ex. 18, p. 21)

Dr. Surdy went on to rate total impairment due to Adams’ various deficiencies at 41 percent of the body as a whole.  (Ex. 18, pp. 21-22)

The divergent medical opinions in this case should be considered with this always in mind:  Adams’ symptoms are real to him.  This is not disputed, although the origin of those symptoms is.  Even those physicians who find no physical explanation for Adams’ wide assortment of problems generally look to psychological cause, but do not address or dispute that the injury itself underlies the psychological contribution.  Dr. Purdy points out the obvious: there is no other event suggested by this record to explain the onslaught and continued presence of symptoms that are perfectly real to Adams.

It is found on the basis of this entire record that psychological factors deserving of further treatment in the future contribute greatly to the constellation of symptoms described in the record, as particularly pointed to or suggested by Dr. Surdy, Dr. Konar, Dr. Cardelli, Dr. Mills and Dr. Jones.  As per Dr. Purdy’s opinion, it was the work injury of July 12, 1999, that triggered the onset of psychological injury.

Adams, of course, also had a real physical injury, and it is more probable than not that residuals of that injury are also to a degree causative, as suggested or opined by Dr. Mills.  It is accordingly found that both physical and psychological factors contribute significantly to Adams’ current state of distress.

Adams continues to work his farm, but is hampered in his ability to do so due to the variety of residual symptoms he currently suffers.  Some of these were obvious at hearing.  Adams presented with a staggering gait and odd, jerky physical movements indicating significant balance disturbance.  He testified that he has had to relearn how to walk, that he has had “to teach myself how to do everything again.”  His wife, Jody, a completely credible witness, testified convincingly to his impaired balance, memory, depth perception and verbal skills, complaints of headache and tinnitus, and reports that he is often confused, especially when faced with non-routine.  He is moody and angry and has generally undergone a transformation in personality.  Adams no longer handles some responsibilities of his farming operation, such as dealing with financial matters and records.  Jody Adams now acts as his “appointments secretary.”

CONCLUSIONS OF LAW

Although the parties agree that Adams sustained injury arising out of and in the course of employment and that the injury caused temporary disability, they dispute whether the injury caused permanent disability.  As claimant herein, he has the burden of proving by a preponderance of the evidence the injury is a proximate cause of the disability on which his claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).

The imposition of a rating of permanent impairment is equivalent to an opinion that further significant improvement from the injury is not expected.  Absent a showing that further improvement was expected, healing period ends when a permanent rating is given.  Miller v. Hallett Materials, File No. 830840 (App. Dec. 1992).  The persistence of pain does not prevent a finding that the healing period is over, provided the underlying condition is stable.  Pitzer v. Rowley Interstate, 507 N.W.2d 389 (Iowa 1993).  Stability is gauged in terms of industrial disability; if it is unlikely that further treatment of pain will decrease the extent of permanent industrial disability, continued pain management will not prolong healing period.  Id. At 392.  

On January 26, 2000, Adams’ chiropractor, Dr. Wiedemeier, declared him at maximum medical improvement.  This, of course, related only to physical factors, but it does not appear that either physical or psychological deficiencies or impairments have improved since that date, which is found to end healing period pursuant to statute.

The parties particularly dispute whether the injury caused permanent disability, but agree that if it did, disability should be compensated by the industrial method.  Permanent partial disability that is not limited to a scheduled member is compensated industrially under section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808. 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  

The concept of industrial disability is similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995), Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  

Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525 (Iowa App. 1977), 4 Larson’s Workers’ Compensation Law, §§ 57.21(a) and 57.31(a) (1997).  The loss is not measured in a vacuum.  Such personal characteristics as affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997), Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995).

As noted above, Adams has established that the work injury of July 12, 1999, caused or greatly contributed to the psychological component of his current constellation of symptoms.  A mental injury caused by a physical injury is compensable, Mortimer v. Fruehauf Corp., 502 N.W.2d 12 (Iowa 1993).  Here, Adams suffers from injury-related symptoms of both physical and psychological origin and resultant impairment as reflected in Dr. Surdy’s report. 

Defendants, however, contend that “[b]ecause he is able to be and is employed, Adams is therefore not eligible for industrial disability benefits.”  If this were true, the concept of industrial disability would not exist absent total industrial disability.  Industrial disability has in fact been long recognized as a concept in Iowa law.  See, Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963).

In a more typical case, the imposition or lack of medically-imposed work restrictions is a significant factor in determining the extent to which a given claimant’s earning capacity has been diminished because those restrictions may or may not disable a worker from such employment as he or she might be qualified by reason of training and experience.  Such is not the case here, as activity restrictions have not been imposed.  Still, it is clear from the record that Adams has significant deficits and residual symptoms that hamper or prevent him from some endeavors formerly within his capacity.  Considering all the factors of industrial disability as set forth above, it is found that, by reason of the work injury sustained July 12, 1999, Tracy Adams has experienced diminution of earning capacity on the order of 25 percent of the body as a whole, or the equivalent of 125 weeks of permanent partial disability.

Entitlement to medical benefits is also in dispute here, as is entitlement to “alternate” medical care.  Under Iowa law, the employer must furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers’ compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury or the worker has sought and received authorization from this agency for alternate medical care.  Freels v. Archer Daniels Midland Co., File No. 1151214 (App. Dec. 2000).  Defendants cannot admit injury arising out of and in the course of employment and claim the right to control medical treatment, but at the same time deny that the disabling condition is causally connected to the injury and therefore they are not liable for the disability.  Trade Professionals, Inc. v. Shriver, 661 N.W.2d 119 (Iowa 2003).

Claimant is entitled to an order of reimbursement only if he has paid treatment costs; otherwise, to an order directing the responsible defendants to make payments directly to the provider.  See, Krohn v. State, 420 N.W.2d 463 (Iowa 1988).  Defendants should also pay any lawful late payment fees imposed by providers.  Laughlin v. IBP, Inc., File No. 1020226 (App. Dec. 1995).

The parties stipulate that the cost of disputed care is reasonable, but dispute that the treatment was necessary.  Whether disputed medical treatment was reasonable and necessary is a disputed issue.  Prudent persons customarily rely upon their physician’s recommendation for medical care without expressly asking the physician if that care is reasonable.  Proof of reasonableness and necessity of treatment can be based on the injured person’s testimony.  Sister M. Benedict v. St. Mary’s Corp., 255 Iowa 847, 124 N.W.2d 548 (1963).  When a licensed physician prescribes and actually provides a course of treatment, doing so manifests the physician’s opinion that the treatment being provided is reasonable.  A physician practices medicine under standards of professional competence and ethics.  Knowingly providing unreasonable care would likely violate those standards.  Actually providing care is a nonverbal manifestation that the physician considers the care actually provided to be reasonable.  A verbal expression of that professional opinion is not legally mandated in a workers' compensation proceeding to support a finding that the care provided was reasonable.  The success, or lack thereof, of the care provided is evidence that can be considered when deciding the issue of reasonableness of the care.  A treating physician’s conduct in actually providing care is a manifestation of the physician’s opinion that the care provided is reasonable and creates an inference that can support a finding of reasonableness.  Jones v. United Gypsum, File No. 1254118 (App., May 16, 2002); Kleinman v. BMS Contract Services, Ltd., File No. 1019099 (App. September 8, 1995); McClellon v. Iowa Southern Utilities, File No. 894090 (App. January 31, 1992). 

Given the wide-ranging nature and complicated origin of Adams’ symptoms, all of the disputed care was either directly necessary for treatment purposes, or necessary to attempted diagnosis.  All care set forth in Exhibit 23 is compensable.

Adams also seeks “alternate” care in the future from Drs. Surdy and Moeller.  Continued care, both mental and physical, is in order, and Adams is entitled especially to disputed treatment for his psychological injury.  He is entitled to relief here.

ORDER

THEREFORE, IT IS ORDERED:

Defendants shall pay twenty‑eight point two eight six (28.286) weeks of healing period benefits at the rate of three hundred fourteen and 74/100 dollars ($314.74) per week from July 13, 1999 through January 26, 2000.

Defendants shall pay one hundred twenty‑five (125) weeks of permanent partial disability benefits at the rate of three hundred fourteen and 74/100 dollars ($314.74) per week commencing January 27, 2000.

Defendants shall have dollar-for-dollar credit for benefits paid.

Accrued weekly benefits shall be paid in a lump sum together with statutory interest.

Defendants shall pay disputed medical benefits identified in Exhibit 23.

Defendants shall provide reasonable and necessary future medical care with Drs. Surdy and Moeller.

Defendants shall file subsequent reports of injury as required by this agency.

Costs are taxed to defendants.

Signed and filed this _____7th______ day of December, 2005.

   ________________________
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