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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

SHANNON BELKNAP,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 5028382
RAYMOND MUSCATINE, INC.,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

WEST FIELD,
  :



  :


Insurance Carrier,
  :                  HEAD NOTE NO:  2701

Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85A and 17A.  This expedited procedure of rule 876 IAC 4.48, the “alternate medical care” rule, is invoked by claimant, Shannon Belknap.
This alternate medical care claim came for hearing on December 4, 2009.  The proceedings were recorded digitally, and constitute the official record of the hearing.  By order filed by the workers’ compensation commissioner, this decision is designated final agency action.  Any appeal would be by a petition for judicial review under Iowa Code section 17A.19.
The record in this case consists of claimant’s exhibits 1-5, defendants’ exhibits A‑D, and the testimony of claimant and Rebecca Reeves.
ISSUES

The issue presented for resolution in this case is whether claimant is entitled to alternate medical care consisting of:
1. Physical therapy with Easton Iowa Physical Therapy; and

2. Barring Rebecca Reeves, case manager, from any further contact of any nature with this contested case.

FINDINGS OF FACT

Defendants admit liability for an injury to claimant’s right shoulder.
Claimant testified that beginning in January of 2009, she has had more than 80 physical therapy sessions with Beth Dessner, physical therapist, at Eastern Iowa Physical Therapy.  Claimant testified she had shoulder surgery in approximately April of 2009.

On July 23, 2009, claimant was seen by Beth Dessner, PT.  Claimant complained of a sore shoulder.  Claimant indicated since trying Dynasplints, she had been having increased shoulder pain and headaches.  Claimant had been doing physical therapy for three times a week.  Claimant’s range of motion was unchanged.  Claimant had pain with range of motion exercises.  (Exhibit B)  According to the Dynasplint website, a Dynasplint is a mechanical splinting system that attempts to increase range of motion in a patient’s shoulder, or other injured joint, in the way physical therapists might manipulate a shoulder.
On July 23, 2009, claimant was evaluated by Richard Ripperger, M.D., for her right shoulder.  Claimant’s symptoms had worsened using the Dynasplint system.  Claimant’s symptoms were thought to be related to a frozen shoulder.  Dr. Ripperger advised against further surgery.  He recommended discontinuation of physical therapy.  (Ex. C)`
Claimant testified Dr. Ripperger recommended she see Brian Wolf, M.D., for a second opinion.  Claimant testified the second opinion was requested as her shoulder symptoms were not improving.  Dr. Wolf is an orthopedic surgeon at the University of Iowa Hospitals and Clinics.
Claimant testified it took approximately two months from her evaluation with Dr. Ripperger until she was finally evaluated by Dr. Wolf.  Claimant’s counsel suggested, in his opening statement, this delay was caused by Ms. Reeves.
Ms. Reeves testified she is the case manager for claimant’s file.  Ms. Reeves is a licensed nurse.  She testified that in her capacity as a case manager, she is familiar with claimant’s workers’ compensation claim and medical care claimant receives.

Ms. Reeves testified she does not make decisions as to where an injured worker is treated for care.  She testified she may make recommendations for care, but ultimately a decision for care is made by the provider of care, and defendant insurer.  Ms. Reeves testified she did not delay claimant’s appointment with Dr. Wolf.  She testified the delay was caused by Dr. Wolf’s office.  She testified that from the time Dr. Ripperger requested claimant be seen by Dr. Wolf, and claimant’s ultimate appointment in November of 2009, she contacted Dr. Wolf’s office every week in an effort to get claimant evaluated.
On November 10, 2009, claimant was evaluated by Dr. Wolf.  Claimant indicated she had little relief from her April of 2009 surgery and had lost some internal rotation.  A possible distal clavicle resection was apparently discussed with Dr. Ripperger.  Claimant was assessed as having a painful AC joint.  Claimant was given an injection in the AC joint.  Claimant had an approximate 75 percent relief from the injection.  Dr. Wolf indicated claimant might potentially benefit from a distal clavicle resection.  Claimant was advised to have continued physical therapy.  (Ex. 1)
In a November 10, 2009 note to defendants’ counsel, Dr. Wolf indicated claimant’s diagnosis was an AC joint arthropathy.  This was related to claimant’s February of 2008 injury.  He recommended claimant continue with physical therapy and follow up in one month.  (Ex. 2)
Both claimant and Ms. Reeves testified claimant was evaluated and initially consulted by Dr. Wolf when Ms. Reeves was not present.  After the initial consultation occurred, Ms. Reeves was allowed into the exam room to discuss treatment with Dr. Wolf.  Claimant testified Dr. Wolf told her she needed physical therapy.  She asked Dr. Wolf if she could continue treatment with Eastern Iowa Physical Therapy.  She testified Dr. Wolf said that that was okay.
Ms. Reeves testified Dr. Wolf did not indicate who should perform physical therapy on claimant.

University of Iowa Hospitals and Clinics records indicate Dr. Wolf prescribed physical therapy for claimant.  Notes indicate he did not specify that physical therapy was to be performed at Eastern Iowa Physical Therapy.  (Ex. A)
Claimant testified she returned to physical therapy with Physical Therapist Dessner on two to three occasions.  She testified she was not informed by Ms. Reeves or defendant insurer of a change in physical therapists.  She testified she received a call from Eastern Iowa Physical Therapy that they are no longer authorized to provide physical therapy for her.

Ms. Reeves testified claimant is authorized to have physical therapy with Craig Bode, PT, at Rock Valley Physical Therapy.  Ms. Reeves testified Mr. Bode has had success with treating other employees from defendant employer.  She testified she recommended Mr. Bode as a possible physical therapist to defendant insurer.  She testified she did not make the decision to send claimant to treat with Physical Therapist Bode, and that the decision was ultimately made by defendant insurer.
Rock Valley Physical Therapy is approximately 12 miles from claimant’s residence.  Eastern Iowa Physical Therapy is approximately one mile from claimant’s residence.  (Exs. 3 & 4)

Claimant testified she wants to have continued physical therapy with Physical Therapist Dessner.  She testified she wants to get healthy and return to work.  She testified she believes she is gradually improving with Physical Therapist Dessner.  She believes she can get better quicker with continued physical therapy from Physical Therapist Dessner.  She testified she does not want to travel 12 miles to physical therapy, when she has only traveled 1 mile in the past.
Claimant testified she is satisfied with the care from Drs. Ripperger and Wolf.

Ms. Reeves testified she has been told by claimant’s counsel, not to speak at all with claimant.  Claimant testified that if Ms. Reeves attempts to talk to her, during physician’s visits, she does not respond to Ms. Reeves.

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Iowa Code section 85.27(4) provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

An employer’s right to select the provider of medical treatment to an injured worker does not include the right to determine how an injured worker should be diagnosed, evaluated, treated, or other matters of professional medical judgment.  Assman v. Blue Star Foods, File No. 866389 (Declaratory Ruling, May 19, 1988).  

A decision in an alternate medical care proceeding operates prospectively only, not retroactively.  Moline v. Nordstrom, File No. 1273226 (Alt. Care Dec. December 21, 2000); Donisi v. Norrell, File No. 127616 (Alt. Care Dec. August 8, 2000).
As detailed, claimant seeks to have alternate medical care consisting of continued physical therapy with Physical Therapist Dessner.  Claimant also seeks to have Case Manager Reeves barred from further activity regarding this contested case.

Regarding physical therapy, claimant indicates she believes she is getting slowly better with Physical Therapist Dessner.  The evidentiary record indicates physical therapy by Physical Therapist Dessner was discontinued, on at least one occasion, as a physical therapy modality worsened claimant’s symptoms.  Although claimant testified she is slowly improving through physical therapy with Physical Therapist Dessner, the record indicates Dr. Ripperger sent claimant to Dr. Wolf because of claimant’s lack of improvement in her shoulder following surgery.  This is also reflected in Dr. Wolf’s records.  Dr. Wolf did not require claimant to have further physical therapy at Eastern Iowa Physical Therapy.  Ms. Reeves testified defendant employer has had success with treatment of their employees with Physical Therapist Bode.  The record indicates claimant has had in excess of 80 physical therapy sessions with Physical Therapist Dessner, and has yet to significantly improve.  Physical Therapist Bode’s office is 12 miles away from claimant’s residence.
Given these facts, it is found it is not unreasonable for defendants to refer claimant to Physical Therapist Bode for continued physical therapy.  Claimant’s request for alternate medical care is denied as to this issue.  Defendants are to pay claimant for any mileage expenses incurred for all of claimant’s physical therapy and other treatment.

Claimant also seeks to have Ms. Reeves barred from any further activity in this contested case.  Claimant indicated she is satisfied with the care of Dr. Wolf and Dr. Ripperger.  It has been found that it is not unreasonable for claimant to treat with Physical Therapist Bode.

As detailed above, a decision in an alternate medical care proceeding can only operate prospectively.  I recognize claimant, claimant’s counsel and Ms. Reeves have had strained relations.  I cannot, however, grant claimant retroactive relief in this case.  The evidence in this record does not indicate the care given by Dr. Wolf and Dr. Ripperger is unreasonable.  Transfer of physical therapy to Physical Therapist Bode is also found not to be unreasonable.  Given this record, I cannot find that Ms. Reeves continued participation in this contested case constitutes undue inconvenience for claimant, or that the care is not reasonably suited to treat claimant.  Claimant’s request for alternate medical care as to this issue is also denied.
ORDER

THEREFORE, IT IS ORDERED:
Claimant’s petition for alternate medical care is denied as to both issues.
Signed and filed this ____7th____ day of December, 2009.

   ________________________






     JAMES F. CHRISTENSON
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