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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

TIMOTHY BUFFINGTON ,
  :



  :

    File No. 5026056

Claimant,
  :



  :

vs.

  :

A R B I T R A T I O N


  :                          
JOHN DEERE OTTUMWA WORKS,
  :

     D E C I S I O N 


  :                      


Employer,
  :


Self-insured,
  :                           


Defendants.
  :                 Head Note No.:  1400
______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Timothy Buffington, sustained a stipulated work injury in the employ of self-insured defendant John Deere Ottumwa Works (“Deere”) on March 4, 2006, and now seeks benefits under the Iowa Workers’ Compensation Act.
The claim was heard and fully submitted in Des Moines, Iowa, on June 24, 2009 and deemed submitted on July 15, 2009.  The record consists of Buffington’s exhibits 1-14 and Deere’s exhibits A-F.  No testimony was received.
ISSUES
STIPULATIONS:
1.  Buffington sustained injury arising out of and in the course of employment on March 4, 2006.
2. Entitlement to temporary disability benefits is not in dispute.
3. Permanent disability, if any, should be compensated as a scheduled member loss to both legs commencing January 9, 2008.
4. On the date of injury, Buffington was married, entitled to four exemptions, and had average weekly wages of $662.80.  On those facts, published agency rate tables yield a compensation rate of $447.89, which is hereby adopted.
5. Entitlement to medical benefits is not in dispute.
ISSUES FOR RESOLUTION:
1.  Whether the injury caused permanent disability.
2. Extent of permanent disability.
FINDINGS OF FACT
Claimant John Buffington did not appear at hearing because he is currently incarcerated for felony assault.  A handwritten incident report signed by Buffington on March 4, 2006, describes the work incident as follows:
Started day and 2 pans were leaning against rack.  In order to use hoist, I had to move pans so I could move the rack to use hoist.  Carried 1st pan leaned it against skid went to get second pan and the first pan fell backward and hit bottom of right lower leg.  Had told Supervisor Russ Stersleb about near miss on Wednesday March 1st prior to this happening.  Supervisor stated that he would take care of it.
(Exhibit 1, page 6)
An abrasion wound was initially treated, then claimant was sent by taxicab to Ottumwa Regional Health Center, where he was diagnosed with abrasion and given a tetanus shot.  (Ex. 2, p. 1)  Thereafter, Buffington sought ongoing medical care, frequently accompanied by expressed hostility toward his employer.
Buffington’s primary treating physician for this injury was Marichris Zahnle, M.D.  On February 9, 2007, Dr. Zahnle reported:
Impairment rating is obtained using the AMA Guides, 5th edition.  He has localized subjective complaint of loss of sensation, which is in the area of the scar.  Chapter 17, section 17.21 (peripheral nerve injuries) was applied.  The sensory complaint is not consistent with any peripheral or dermatomal nerve distribution.  The patient therefore derives 0% impairment rating.
(Exhibit C, page 17)
Buffington continued to complain of discomfort and was referred back to Dr. Zahnle on April 25, 2007.  Dr. Zahnle’s report noted negative findings, including absence of swelling, but recommended further assessment.  Following a course of physical therapy, Dr. Zahnle reported on January 9, 2008:
ASSESSMENT AND DISCUSSION:  Mr. Buffington had a work-related injury back in March of 2006 resulting in a traumatic wound to his right posterior leg.  Since then the wound has healed and this patient has had intermittent pain and numbness on the right posterior distal leg.  He has had consultation with Dr. Vandelune in the past and the most recent consultation was with Dr. Kessler.  He has had two electrodiagnostic studies, which were negative.  He has had two MRI studies, which were also unremarkable for any new pathology.  At this time, there are no objective findings other than the presence of the healed scar tissue on the posterior aspect of the right leg.  There are no neurologic deficits.  There are no functional deficits.
The patient at this time has reached maximum medical improvement.  He is to return to work without any restrictions.
(Ex. C, p. 23)
As noted by Dr. Zahnle, Buffington also treated with podiatrist Dennis Kessler, D.P.M.   On October 23, 2007, Dr. Kessler noted excellent range of motion, but complaints of intermittent pain both superior and inferior to his scar.  Dr. Kessler concluded:
PLAN;  
At this point, I do not feel I have much more to offer him other than continued physical therapy if he so wishes.  He may need to seek another opinion if this continues to be problematic as I do not feel that surgery in my hands would be of benefit.
The patient has been discharged from my care at this time.  We will assist him with a referral, if necessary, or working with his workman compensation carrier.
(Ex. 3, p. 10)
On December 5, 2007, Buffington underwent arthroscopic surgery of the left knee by Frank Butera, D.O.  (Ex. 2, p. 40)  Although Buffington claims that he sustained a work-related injury to his left knee, there is no record evidence to substantiate such claim.
There is no record expert opinion supporting Buffington’s claim of permanent impairment resulting from his work injury.
CONCLUSIONS OF LAW
The burden of proof is on the party asserting the affirmative in an administrative proceeding; that is, “on the party who would suffer loss if the issue were not established.” Iowa Rule of Civil Procedure 6.14(6); Wonder Life Company v. Liddy, 207 N.W.2d 27 (Iowa 1973); Norland v. Iowa Dept. of Job Service, 412 N.W.2d 904 (Iowa 1987).  Therefore, it remains claimant’s burden to establish entitlement to all such relief as is sought.
Claimant has the burden of proving by a preponderance of the evidence the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).
The primary treating physician notes that all of Buffington’s diagnostic tests are negative, he has normal range of motion, and finds zero impairment.  No contrary expert opinion appears of record.  For that matter, no contrary lay opinion appears of record.  It is therefore concluded that Buffington fails to sustain his burden of proof on the issue.  Defendant accordingly prevails.
ORDER
THEREFORE, IT IS ORDERED:
Buffington takes nothing further.
Costs are taxed to Buffington.
Signed and filed this ___24th____ day of August, 2009.
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