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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

GABRIEL CALICIO LOPEZ,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5043104
AMERISTAR EXTERIORS,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

UNINSURED,
  : 


  :       Head Note Nos.:  1402; 1504; 1801

Insurance Carrier,
  :


Defendants.
  : 
______________________________________________________________________

STATEMENT OF THE CASE

Gabriel Calicio Lopez, claimant, filed a petition in arbitration seeking workers’ compensation benefits against Ameristar Exteriors, alleged employer, for an alleged work injury date of August 29, 2011.

This case was heard on October 20, 2014, in Des Moines, Iowa, and considered fully submitted on November 17, 2014, upon the simultaneous filing of briefs.

The evidence in this case consists of the Exhibits 1 through 12 from the claimant; Exhibit A through KK from the defendants, the testimony of claimant, and Anthony Joseph Chiovari.
ISSUES

1. Whether an employer-employee relationship existed at the time of the alleged injury;

2. Whether claimant sustained an injury on August 29, 2011, which arose out of and in the course of employment;

3. Whether the alleged injury is a cause of temporary disability;
4. Whether the alleged injury is a cause of permanent disability;
5. The appropriate commencement date of permanent disability benefits;

6. Whether the alleged disability is a scheduled member disability or an unscheduled disability;

7. The extent of claimant’s scheduled member or industrial disability;

8. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant;

9. The rate of compensation.
FINIDNGS OF FACTS

At the time of the hearing, claimant was 26 year old male who completed the eighth grade in Guatemala.  At all relevant times, he was a resident of Ottumwa, Iowa.  

Claimant speaks and reads a little English and can navigate using traffic signs.  During the hearing, he used the services of a translator.

Claimant had been cutting hair in his home when a friend brought Cecilio Alvarez to his home for a haircut.  Mr. Cecilio Alvarez related details of a new job for claimant, which included knocking down shingles, picking them up, and putting them into the trash.  Mr. Alvarez told him that he would be working for Ameristar and that Ameristar would pay him $10.00 per hour.

Claimant testified that while he was working he was informed by other employees that they were employed by Ameristar as well.  As they worked, Mr. Alvarez would call Ameristar for information regarding the next job.  Claimant was also informed and believed that a representative from Ameristar would arrive at any moment and because of that was to ensure that he was wearing his harness and working safely.  He recalled at least one instance in which he saw an Ameristar representative at the jobsite. 

Claimant was paid cash by Mr. Alvarez and believed Mr. Alvarez to be his “boss” or on site supervisor who worked for Ameristar.  He did not speak with anyone at Ameristar but believed Mr. Alvarez to work for Ameristar. 

Ameristar Exteriors (hereinafter “Ameristar”) is a company that repairs or restores roofs, siding, and gutters after disasters.  Ameristar was doing work in Eastern Iowa after a 2011 hailstorm.

According to Anthony Joseph Chiovari, the principal of Ameristar, Ameristar has no employees.  Corporate advertisements indicate that Mr. Chiovari has offices, under the name of Ameristar, in more than six states.  Each local office contains only literature to the Ameristar services but that it is sub-contractors who man the office.  Phone numbers, despite their local appearance, ring through to Chiovari’s office in Illinois.  Mr. Chiovari testified that his wife would sometimes answer the phone but that despite answering the phone and doing bookkeeping work, she was not an employee of Ameristar but of Restore America.  When asked, Mr. Chiovari admitted that there was but one employee of Restore America and that he was the principal of Restore America.

It is clear that Mr. Chiovari has created a number of shell corporations with at least a purpose and intent to avoid the obligations of an employer including maintaining workers’ compensation insurance in the states in which he does business, including the State of Iowa.

He claims that all of the people who perform work on behalf of Ameristar are subcontractors.  His promotional materials refer to field staff.  When asked who the field staff was, he pointed to subcontractors.
On August 2, 2011, Danny Griseffe and Mr. Alvarez signed an agreement wherein Mr. Alvarez agreed to be an independent contractor for Ameristar.  Danny Griseffe was not an employee of Ameristar proclaimed Mr. Chiovari but an independent “rep” who had the power to bind Ameristar and enter into contracts on behalf of Ameristar.  Griseffe and others like him would sell the home repair services to homeowners.  Ameristar would order the materials and arrange for the working crews to do the repairs.  But, per Mr. Chiovari, at no time did Ameristar employ any crews, field staff, or representatives.  He never spent a day on the job site, owns no tools, and never spoke to Mr. Alvarez.  Any contact with the laboring crews was handled by a “rep” like Mr. Griseffe or Jim Russell of Great Lakes Housing who also signed documents on behalf of Ameristar despite not being an employee of Ameristar or Jeff Helmuth who was in charge of “production”.  If Mr. Alvarez had a problem, he was to contact Mr. Helmuth or Mr. Russell. 

Mr. Chiovari referred to all of the actions undertaken by Ameristar with the pronoun we.  In the beginning of his testimony he was asked who “we” referred to and Mr. Chiovari declared “me.”  Later when he used “we”, he referred to one of his “independent reps”, Jeff Helmuth.  (Transcript pages 72-73) 

Mr. Chiovari’s marketing materials promise a homeowner something entirely different.  On the website, it states, “We work intimately with our team of field supervisors and labor crews to verify that all precautions are practiced.”  (Tr. p. 73, Exhibit 6, p. 3)  Chiovari testified that quality control was done by Jim Russell who walked around to “make sure that you now, things looked appropriate.”  (Tr. p. 73)  Chiovari never inspected any work, leaving that up to his “independent contractors.” 

The marketing materials state that Ameristar is “Locally established and closely monitored by management to maintain consistency and high standards.”  (Tr. p. 77) Chiovari testified that this promise is fulfilled by hiring “highly qualified crews” which is done by his “independent contractors.”  Additional marketing promises made by Chiovari which were not true included:
“We strongly believe in educating our team with the knowledge that our experience and expertise has taught us.”  (No training was provided by Defendant to claimant)
“Our professional factory-certified installers take pride in their quality of workmanship.”  (No evidence that claimant was factory-certified and no evidence that Defendant took any steps to inquire, let alone ensure, that the crew was factory-certified)
“The success of our company is defined by the integrity of our staff which consistently provides incomparable oversight, leadership, and work ethic.” (Mr. Chiovari testified that the staff referred to the independent contractor).
(Ex. 6)
Mr. Alvarez provided a W2 to Ameristar and was required to provide liability insurance and workers’ compensation insurance with Ameristar listed as the certificate holder.  (Ex. A-E)  It was later determined that the workers compensation insurance was only applicable in Minnesota.  (Ex. 7, p. 1)  According to Mr. Chiovari, Mr. Alvarez decided when the projects took place and who worked on the projects.  Mr. Chiovari paid per square foot on each project with the funds directed toward Mr. Alvarez.  Claimant testified he believed he was paid by Ameristar. 

Q: Who paid Cecilio; was it Ameristar, or was it the customers?

A: Who pay us as employees?

Q: No.  Who paid Cecilio; do you know?

A: Ameristar, because he would say things like, “Oh the company has not made a deposit yet. 

(Tr. p. 14) 
Defendant produced no cancelled checks nor did they produce any 1099 of payments made to Alvarez despite producing many invoices.  (Ex. G, H, I, M, O, Q, S, T, V, X, Z-II, JJ-KK)  Mr. Chiovari claims Mr. Alvarez was never paid with cash but given the lengths that Mr. Chiovari goes to escape any legal liability it would be unsurprising that he circumvented tax laws as well.

On August 29, 2011, one of claimant’s coworkers lost control of a piece of plywood and it struck claimant in the back.  He was taken to the emergency room in Cedar Rapids and was told by Mr. Alvarez not to worry because Mr. Alvarez would call Ameristar and have them take responsibility for the injury.  Later, claimant was informed by Mr. Alvarez that Ameristar would not accept responsibility but refused to give a reason. 

In the emergency room, claimant reported pain in the left extremity.  He was diagnosed with mildly comminuted - posteriorly angulated transverse fracture of the mid-distal humeral diaphysis along with a small laceration.  (Ex. 1, p. 3)  He was given Vicoden for pain and then discharged.  (Ex. 1 p. 12)  The following day he was seen by James E. Crouse, M.D., and Natasha R. Minnaert, D.O., and admitted for surgery.  (Ex. 2, p. 2)  Dr. Crouse performed a closed reduction surgery and claimant was discharged the following day.  (Ex. 2, p. 3) 

On September 7, 2011, claimant arrived at the Allen Memorial Hospital emergency department with complaints of pain and a request for more medication.  (Ex. 2, p. 8)  He was given a prescription for Percocet and discharged.  (Ex. 2, p. 10)  Claimant continued to have pain in October but other than an emergency room visit on October 10, 2011, and a follow up with Dr. Crouse on October 14, 2011, claimant has had no other medical care. 

Claimant was charged $32,676.19 in medical bills.  (Ex. 8, p. 1-2)  He also is making a claim for $22.76 in mileage.  (Ex. 10, p. 1)  He seeks $184.65 in costs. 

Currently, claimant is limited in what jobs he can do given the injury to his arm.  He cannot find jobs and has pain with all his activities. 

Claimant was paid $760.00 for each week for the seven weeks he worked prior to his injury.  Claimant was married and entitled to two exemptions.  Based on that figure, claimant’s weekly benefit rate would be $262.49.  

CONCLUSIONS OF LAW

The workers’ compensation act provides coverage for “all personal injuries sustained by an employee arising out of and in the course of the employment.” Iowa Code § 85.3(1); Meyer v. IBP, Inc., 710 N.W.2d at 220 (Iowa 2006).  The act defines an employee as “a person who has entered into the employment of, or works under contract of service, express or implied, or apprenticeship, for an employer . . . .” Iowa Code § 85.61(11).  The act also lists certain people who do not meet this broad definition, including independent contractors. See id. § 85.61(11)(c)(2).  In construing these legislative definitions, our courts have indulged a “measure of liberality” and “doubt as to whether a claimant was an employee or independent contractor is resolved in favor of the former status.”  See Daggett v. Nebraska-Eastern Exp., Inc., 107 N.W.2d 102, 105 (Iowa 1961); see also Usgaard v. Silver Crest Golf Club, 127 N.W.2d 636, 639 (Iowa 1964) (noting act is “liberally construed to extend its beneficent purpose to every employee who can fairly be brought within it”). Furthermore, the workers’ compensation statute is “intended to cast upon the industry in which the worker is employed a share of the burden resulting from industrial accidents.” Caterpillar Tractor Co. v. Shook, 313 N.W.2d 503, 506 (Iowa 1981) (explaining theory that ultimate cost is born by the consumer as the cost of the production).  
The claimant must establish that he was rendering services for the employer.  See Everts v. Jorgensen, 227 Iowa 818, 289 N.W. 11, 13 (Iowa 1939).  The burden then shifts to the employer to prove claimant was an independent contractor and not an employee.  Daggett, 107 N.W.2d at 106.

Defendant points out that the claimant cannot identify the precise time that he was hired, but it does not deny that claimant was performing service on behalf of Ameristar at the time of his injury on August 29, 2011. 

The defendant points to a five factor test and cites Nelson v. Cities Service Oil Co., 146 N.W.2d 261, 265 (Iowa 1966).  In determining the existence of an employer-employee relationship, the Nelson court pointed to the following five factors:  
(1) [t]he right of selection, or to employ at will; (2) responsibility for payment of wages by the employer; (3) the right to discharge or terminate the relationship; (4) the right to control the work; and (5) is the party sought to be held as the employer the responsible authority in charge of the work or for whose benefit the work is performed.
(Id).

The Nelson court described an independent contractor as “one who carries on an independent business and contracts to do a piece of work according to his own methods, subject to the employer’s control only as to results” and endorsed the following eight-factor test:  

(1) The existence of a contract for the performance by a person of a certain piece or kind of work at a fixed price; (2) independent nature of his business or of his distinct calling; (3) his employment of assistants, with the right to supervise their activities; (4) his obligation to furnish necessary tools, supplies, and materials; (5) his right to control the progress of the work, except as to final results; (6) the time for which the workman is employed; (7) the method of payment, whether by time or by job; (8) whether the work is part of the regular business of the employer.  

(Id. at 264–65)  

Defendant does not argue and the evidence does not support a finding that the claimant was, himself, an independent contractor.  He had no business independent of his work performed on behalf of Ameristar.  He supplied no tools.  He had no right of supervision.  He had no ability to control the progress of the work and he did not determine his own hours.  He was an employee in every sense of the word.

The difficult issue in this case is whether claimant was an employee of the Defendant and not just of Mr. Alvarez. 

Defendant argues that its relationship with Alvarez determines the nature of the relationship with claimant.  Yet the relationship we are evaluating in this case is the one between the claimant and the defendant, not between claimant and Mr. Alvarez.  And it is the defendant’s burden to prove that claimant was not an employee at the time he was providing services on behalf of the defendant. 

It should be noted that defendant has done everything conceivable to avoid any liability as an employer to the extent that the owner claims he has subcontractors such as Great Lakes Housing enter into agreements on his behalf. 

In Parson v. Proctor & Gamble Mfg. Co., 514 N.W.2d 891 (Iowa 1994) , Proctor & Gamble tried to argue that it employed two individuals and therefore a tort suit against them was barred by the exclusive remedy of the Workers’ Compensation statute.  Id. at 893.  The Iowa Supreme Court determined that Proctor & Gamble had no hiring authority, that the employees believed that they worked for the temporary service, that the temporary service had the right to select or terminate employees, that the temporary service determined the wages, and that the temporary service had control over the workers.  Id. at 896.

Here, as in the Parson case, the claimant has no express contract of hire with the defendant employer so the question is whether the claimant had an implied contract of hire with defendant.  The presumption is that claimant remains the sole employee of Mr. Alvarez.  O'Brien, 72 A.D.2d at 860, 421 N.Y.S.2d at 730; 1B Larson § 48.14, at 8-455.  
Defendant’s intent not to be an employer.
It was the intent of the defendant to not enter into an employment arrangement.  Everything the defendant did was to avoid and evade responsibility of an employer.  However, the contract was signed by the subcontractor Great Lakes on behalf of the defendant not by the defendant himself.  Because of that, it’s not even clear that the defendant had entered into a valid contract with any individual in this case.  But on the possible chance it does, Section 7.2 of the contract states that the “Service Provider” “may hire employees and agents to assist him in carrying out his duties” but there is nothing that says that the defendant become the special employer of those individuals hired by the Service Provider.  (Ex. A, p. 7)  Further, the agreement states that Alvarez (the Service Provider) was obligated to “perform…services, subject at all times to Company’s approval in accordance with Section 3.”  Exhibit A.  Section 3 of the contract goes on to provide in part that “All subsequent Services performed by Service Provider must not only be requested by Company, but also all techniques and procedures used by Service Provider to perform such Services must also be approved by Company, in Company’s sole discretion before such Services are ever performed.”  However, the Service Provider is identified as an independent contractor like Kelly in the Parson case. 

To the public, defendant presents itself as employing highly qualified crews and working with a team of well trained professionals.  To the hearing officer, defendant wants to abstain from any responsibility. 

Plaintiff’s understanding regarding his employment status.
This is where the facts diverge from the Parson case.  In this case, claimant believed he was an employee of Ameristar.  Defendant’s object to this interpretation and point to claimant’s testimony wherein he referred to Mr. Alvarez as his employer.  Claimant later clarified that he viewed Mr. Alvarez as his boss or supervisor.  Claimant believed that Ameristar inspected and was responsible for his work and he testified that an employee of the defendant arrived at one point to inspect the work and the workers.  He believed the “company”, also known as the defendant, paid the employees and furnished the supplies and the jobs. 
The evidence supports a finding that claimant understood and believed that defendant was his employer.

The multifactor test. 

The five factor test set forth initially in Henderson v. Jennie Edmundson Hospital, 178 N.W.2d 429, 431 (Iowa 1970) and confirmed in Nelson is used to aid the analysis but is not absolute.  See Parson, 514 N.W.2d at 895.  

As in the Parson case, Alvarez had the primary right to select the employees who worked on the defendant jobs or any other jobs.  Defendant had no input as to whom Alvarez hired.  This factor weighs in favor of finding a non-employee situation. 

Wages were determined by Alvarez and not defendant.  Defendant paid Alvarez by the job and then Alvarez passed part of that money to the claimant in the form of wages. 

As for the termination of workers, the Service Agreement did provide that the “Company reserves the right to require that any individual under this Agreement discontinue providing such Services if Company reasonably concludes that such individual has or could damage Company’s reputation.”  (Ex. A)  Thus the Service Agreement appears to grant defendant the right of termination. 

The latter two factors, however, are more complicated.  Claimant believed that he worked under the supervision of Mr. Alvarez but that Mr. Alvarez reported to the “company.”  Further, the promotional materials of the defendant indicate that they had control over the workers.  Claimant’s co-workers believed that they worked for defendant and many of the job sites they worked at had “Ameristar” signs in the front yards. 

Defendant’s documents declared to anyone interested in hiring their services that it was in charge of the crew, trained the crew, and supervised the crew:

“We work intimately with our team of field supervisors and labor crews to verify that all precautions are practiced.” 

“We strongly believe in educating our team with the knowledge that our experience and expertise has taught us.” 

“Our professional factory-certified installers take pride in their quality of workmanship.” 

“The success of our company is defined by the integrity of our staff which consistently provides incomparable oversight, leadership, and work ethic.” 
(Ex. 6)
Further, all of the work was done for the benefit of the defendant.  While the work benefited Alvarez, in the end the defendant claimed to be the responsible authority for the work and was the party for whose benefit the work was performed. 

Based on defendant’s own representations the multifactor test reveals that defendant believed itself to be in charge of the work, that it benefited from the work, and that it controlled and directed the work.  While it did not provide tools, it did provide all the materials.  It maintained to the buying public that claimant was part of the Ameristar Exteriors “team” and “crew” that it trained, supervised, and deployed to fix homes. 

When analyzing the evidence under the charge that the Workers’ Compensation Statute be construed liberally to benefit employees, the greater weight of the evidence supports a finding that defendant was an employer of the claimant at the time of the injury of August 29, 2011. 
Because compensability has been established, the employer has a duty to furnish medical care.  The defendant is responsible for past medical bills associated with claimant’s left arm fracture and future medical care. 
The next issue is the extent of claimant’s disability.  Claimant sustained a left arm fracture.  He had surgery and some follow up care.  Claimant asserts that his arm still hurts.  He has had very little care, likely due to his inability to pay.  He has had no physical therapy and no further treatment since October 14, 2011, just a couple of months after his surgery. 

Claimant asserts he has not reached maximum medical improvement (MMI) and is still healing.  There is little to suggest claimant has received adequate care to treat his injury.   
Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, 312N.W.2d 60 (Iowa App. 1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

Claimant’s medical records support a finding that claimant has not fully healed from the fracture to his left upper extremity.  He has not returned to work or substantially similar employment nor has he reached maximum medical recovery.  Therefore, an evaluation of claimant’s permanency is not yet ripe for determination. 

Claimant asserts that he sustained back and neck pain but there is little to no documentation of such injuries at this time other than the claimant’s complaints and therefore the evidence supports a finding only as it extends to claimant’s left upper extremity. 

The remaining issues are moot until claimant has reached maximum medical improvement. 

ORDER

THEREFORE IT IS ORDERED:

That claimant is entitled to a running award of benefits at the rate of two hundred sixty-two and 49/100 dollars ($262.49) beginning on August 29, 2011, and continuing until such time the claimant meets the criteria of Iowa Code section 85.34 (1).

That defendant shall pay the medical bills associated with claimant’s left fracture arising out of the work injury of August 29, 2011 itemized in Exhibit 10 and mileage of twenty-two and 76/100 dollars ($22.76). 

That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

Signed and filed this __22nd ___ day of January, 2015.
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10 IF  = 11 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


