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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

LYNN KINKENNON, surviving spouse,
  :

of CHARLES H. KINKENNON,
  :

deceased; and CHARLES D. 
  :

KINKENNON, surviving child of
  :                          File No. 5038288
CHARLES H. KINKENNON,
  :
deceased,
  :



  :


Claimants,
  :



  :

vs.

  :



  :

PUROLATOR PRODUCTIONS CO.,
  :



  :               COMMUTATION DECISION

Employer,
  :



  : 

and

  :



  :

HARTFORD FIRE INSURANCE 
  :
COMPANY,
  :


  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  3303.10
______________________________________________________________________

STATEMENT OF THE CASE

Lynn Kinkennon, surviving spouse of Charles H. Kinkennon, has filed a petition for full commutation, and seeks workers’ compensation benefits from Purolator Products, employer and Hartford Fire Insurance Company, defendants.  
This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on March 6, 2012 in Des Moines, Iowa.  The record in the case consists of joint exhibits 1 through 5, and claimant’s exhibit A, as well as the testimony of Lynn Kinkennon and Charles D. Kinkennon.

ISSUES

The parties presented the following issues for determination:

Whether a full commutation of benefits should be granted.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Lynn Kinkennon testified she is the surviving spouse of Charles H. Kinkennon.  They were married November 2, 1990.  She is currently single and lives in Buffalo, Iowa.  They had one child together, Charles D. Kinkennon.
Her husband died on May 3, 1993, as a result of a work injury at Purolator Products on April 20, 1993.  Their son was born after his father’s death.  
Charles D. Kinkennon will turn 19 on his next birthday.  He is not currently a student.  He is looking for work.  She understands he will return to high school in the fall to obtain a diploma. 

She lives in Buffalo, Iowa, with her mother, Judy Jewett, and her son.  She has lived in that house for several years.  She moved there after her husband passed away.  She became owner of the house in the year 2000, jointly with her mother.  There is a mortgage on the house, on which she makes a monthly payment of $769.86.  (Exhibit 3)  Her mortgage balance was $58,906.57 as of January 1, 2012. 

She is single and has no plans to re-marry.  She is 39 years old.  She earns $11.50 per hour at Wal-Mart doing stocking work.  She has worked there five years, and averages 35 to 40 hours per week.  She has health insurance and a retirement plan there.  She plans to work there indefinitely. 

Her education consists of a high school diploma. She has no unusual health problems or medical expenses.  Her son has none either. 

She has a car, but no car loan.  Her monthly expenses in addition to her mortgage include food, utilities, clothes, life insurance, and incidentals.  She has some money left over each month. 

Her plans include paying off the mortgage on her house and eliminating the mortgage payment.  She has some credit card debt, less than $10,000.00.  She has the ability to pay off that debt now but just has not done so. 

If she were to receive a full commutation, she plans to continue to live in the same house.  She hopes to update the home, which is over 100 years old.  She wants to repair the kitchen and remodel the bathroom.  She likes the town she lives in and has no plans to move.  Her petition and pleadings contemplate $70,000.00 to remodel the house. 

James A. Matthys is a banking official with Buffalo Savings Bank.  Exhibit 2 is the plan she has worked out with his advice.  The plan calls for short, medium and long term certificates of deposit, a money market account, and a checking account.  She also plans to set $15,000.00 aside for her son’s future college education needs. 

She has no claims or suits against her.  She has a stable financial situation.  She has never had any money difficulties.  She feels she is capable of handling her money well.  

On cross-examination, she stated her son would live with her when he returns to high school, and also if he attends community college thereafter.  He is not employed.  She provides him lodging and food but pays no other expenses for him. 

She is not past due on any credit card balances.  Her Wal-Mart job is her only source of income.  She has not been past due on any mortgage or utility payments. 

Charles D. Kinkennon testified he is 18 years old.  He lives in Buffalo, Iowa, at 502 Third Street with his mother and grandmother, and has all of his life.  He is looking for employment.  He would like to work in a machine shop.  He has another year and a half of high school before he can receive a diploma.  He will attend an alternative high school this fall.  He would eventually like to attend Scott Community College to study engineering or art. 

He stated he understood the $15,000.00 set aside for his education constituted the entire sum he would receive from a full commutation. 

On cross-examination, he stated he was not aware what the tuition would be at the community college.  He would be attending on a full time basis. 

CONCLUSIONS OF LAW

The sole issue in this case is whether a full commutation of benefits previously awarded should be granted.  A corollary issue is what discount rate should be used if a commutation is awarded. 
Iowa Code section 85.45 states:

1.  Future payments of compensation may be commuted to a present worth lump sum payment on the following conditions:

a.  When the period during which compensation is payable can be definitely determined.

b.  When it shall be shown to the satisfaction of the workers’ compensation commissioner that such commutation will be for the best interest of the person or persons entitled to the compensation, or that periodical payments as compared with a lump sum payment will entail undue expense, hardship, or inconvenience upon the employer liable therefor.

c.  When the recipient of commuted benefits is a minor employee, the workers’ compensation commissioner may order that such benefits be paid to a trustee as provided in section 85.49.

d.  When a person seeking a commutation is a surviving spouse, an employee with a permanent and total disability, or a dependent who is entitled to benefits as provided in section 85.31, subsection 1, paragraph “a”, subparagraphs (3) and (4), the future payments which may be commuted shall not exceed the number of weeks which shall be indicated by probability tables designated by the workers’ compensation commissioner for death and remarriage, subject to the provisions of chapter 17A.

2.  Future payments of compensation shall not be commuted to a present worth lump sum payment when the employee is an inmate as set forth in section 85.59.

This agency is not to grant a commutation request unless it is in the best interests of the claimant.  The workers’ compensation statutes contemplate weekly payments to an injured worker as a replacement for income they would have earned had they not been injured.  A lump sum payment of those weekly benefits carries with it the risk that the funds might be depleted too readily, leaving the injured worker without that needed source of income. 

In determining whether the commutation is in the best interest of claimant, this agency cannot act as an unyielding conservator and disregard claimant’s desires and reasonable plans just because success of the plans is not assured.  Diamond v. Parsons Co., 256 Iowa 915, 129 N.W. 2d 608 (1964).  The Iowa Supreme Court in Dameron v. Neumann Bros. Inc, 339 N.W. 2d 160, 165 (Iowa 1983), has held that this agency should examine the following in determining whether to allow a commutation:

1.  The workers' age, education, mental and physical condition, and actual life expectancy (as contrasted with information provided by actuarial tables).

2.  The workers' family circumstances, living arrangements, and responsibilities to dependents.


3.  The workers' financial condition, including all sources of income, debts and living expenses.

4.  The reasonableness of the workers' plan for investing the lump sum proceeds and the workers' ability to manage invested funds or arrange for management by others (for example, by a trustee or conservator). 
The Dameron Court went on to state that a request for commutation should be approved unless the potential detriments to the worker outweigh the workers' expressed preference and the demonstrated benefits of commutation.  Dameron, 339 N.W. 2d at 165.

In this case, the record shows that Lynn Kinkennon has established a commendable record of managing her financial affairs.  She has not incurred a large amount of debt.  She has a valid and reasonable plan for the commuted funds that shows application to legitimate needs such as her son’s education and improvements to her home, as well as sound and safe investments through her bank.  She has consulted a financial professional and devised a plan that will insure the funds are not expended improperly.  Importantly, she is gainfully employed and is able to meet her living costs and those of her son on her earnings, so the loss of the workers’ compensation benefits, which will be used to pay off the house mortgage, will not create a hardship for her.  
Defendants correctly point out that her investment plan is limited to certificates of deposit which will earn a very low rate of return under current rates, and may possibly result in a loss of money once the discount rate is applied.  Defendants’ counsel also correctly points out neither Mrs. Kinkennon nor her son were able to provide an amount that would be needed for Charles Jr.’s education.  Rather, the $15,000 figure is just an estimate. 
Nevertheless, it is found Mrs. Kinkennon has shown a reasonable plan for the commuted funds.  She has handled her money well and there is no reason to believe she will not continue to do so.  In the case sub judice, the findings of fact are sufficient to warrant entitlement to full commutation.  
In setting the amount of the lump sum, defendants argued that due to the delay in the proceedings, claimant’s commutation should be calculated from the time of the petition and not the date of decision.  Claimant seeks a finding that the calculation should be based on discount factors in place at the time the decision granting the commutation is filed. 

Iowa Code section 85.47 states:

When the commutation is ordered, the workers’ compensation commissioner shall fix the lump sum to be paid at an amount which will equal the total sum of the probable future payments capitalized at their present value and upon the basis of interest at the rate provided in section 535.3 for court judgments and decrees.  Upon the payment of such amount the employer shall be discharged from all further liability on account of the injury or death, and be entitled to a duly executed release, upon filing which the liability of the employer under any agreement, award, finding, or judgment shall be discharged of record.

That section states the lump sum representing future payments capitalized at their “present value”, “when the commutation is ordered.”  Past agency decisions indicate the date of the decision is controlling.  Heath v. Sidles Distributing Co., 3 IA Ind. Comm’r Rep 127, 129 (App. 1983); Lawrence Lee v. Wal-Mart Stores, Inc., File 5035131, March 8, 2012.
Thus, the commutation ordered will be calculated as of the date of filing for this decision.  
Claimant filed an Amended Petition for Commutation of All Remaining Benefits, based on an altered number of future weeks and interest rate.  As it has been determined the commutation amount is to be calculated as of the date of this decision, the amendment to the petition has been granted and claimant’s figures will be utilized.  Claimant has submitted that it is between the 18th and 19th anniversaries of the deceased’s death on May 3, 1993.  The Table for the Expected Duration of Life and Remarriage In Weeks yields 1,539.38 remaining weeks as of May 3, 2012, which would be the 19th anniversary.  The discount rate to be applied to the number of remaining weeks is 2.12 percent, according to the State Court Administrator for the interest rate on judgments and decrees.  Under the Present Value Discount Table, the discounted number of 1539.38 weeks is 1141.954898.  The number of discounted weeks times the weekly rate of $197.80 is $226,076.45.  (Exhibit A) 

Defendants request language stating the current annuity claimant receives in lieu of weekly workers’ compensation benefits should cease once commutation is granted.  Although it is understandable why defendants purchased the annuity as a matter of administrative convenience, the undersigned has no statutory authority to enter any order affecting that private annuity agreement.  This decision can only acknowledge that once the commutation amount is paid to Mrs. Kinkennon, defendants have no further obligation to her under the Iowa workers’ compensation laws. 
ORDER
The parties shall calculate the amount of the commuted lump sum as of the date of this decision based upon the remaining future weeks of benefits and the applicable interest rate on the date of the decision, as set forth above, and defendants shall pay that amount to the petitioning party in full commutation of this workers’ compensation claim.
Upon payment of the above commuted amount, defendants shall be discharged from all further liability arising under Iowa workers’ compensation law for this injury.
Claimant, upon receiving payment shall execute a release which upon filing shall discharge defendants of liability pursuant to Iowa Code section 85.47.
Defendants shall receive credit for benefits paid for time periods accrued after the filing of the petition, as against the commuted amount.
Defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33.
Defendants shall file activity reports as required by rule 876 IAC 3.1.
Signed and filed this ___12th ______ day of April, 2012.
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Attorney at Law
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